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EDITORIAL

R209 million – that is what the South African Police Service has paid in civil claims in the past financial
year, for wrongful arrests and a range of crimes, including rape, attempted rape, grievous bodily harm,
corruption and assault committed by police officers.1

The South African Police Service has suffered round after round of blows to its public image, so the
news that millions of rands of public funds are required annually to pay off those whose rights are
violated by the police is just another example of the multitude of problems the organisation faces.
Solutions to these problems seem to remain elusive. If Andrew Faull’s assessment of why the police
resort to violence against civilians is correct, the trite assessment that more oversight, increased arrests
of wrongdoers in the police, and more stringent recruitment criteria will solve the problem, falls far
from the mark. 

In this edition of SACQ Faull reflects on his recent experiences following the daily grind of police work
in the Eastern and Western Cape. His conclusion – that the police use violence in an effort to gain
respect and stamp their authority in communities, and that this is a reflection of deeply entrenched
notions of masculinity – implies that the solution will be complex and requires a societal change. The
violence used by police in the contexts of their work is merely an extension of violence used for these
same reasons in other social contexts. 

The extent to which the violence experienced at all levels of society is connected was also recently
demonstrated through the findings of the Centre for Justice and Crime Prevention’s school violence
survey.2 The survey showed that over the past five years there has been no change in the high levels of
violence and aggression experienced by children in South African schools. It also found that corporal
punishment remains the punishment of choice for many educators, despite the legal ban, reflecting how
wedded we are to the notion that violence is the only way in which figures of authority – teachers,
parents, police officers – can achieve ‘control’ and ‘respect’. If we understand all expressions of societal
violence as reflective of this basic belief system, and agree that it needs to change, the solutions will be
quite different to those we have offered so far.

Also in this edition, we introduce a new feature titled ‘Case Notes’. The first case note, contributed by
Ann Skelton, considers the findings of courts in two provinces regarding the right to automatic repeal in
cases involving child offenders. This feature is intended to offer readers accessible reflections on recent
judgements and identify their policy relevance. 

Staying with child justice, Hema Hargovan’s article offers an assessment of a diversion programme
offered by a non-governmental organisation and identifies the difficulties associated with assessing the
impact of such programmes. Finally, Clare Ballard and Ram Subramanian look at efforts to reduce pre-
trial detention in South Africa and ask whether the time is right for the implementation of measures that
have been shown to work.

In preparing this edition of SACQ I have been assisted for the first time by a small team of sub-editors,
who will be working with me and SACQ contributing authors to ensure that the articles you read here
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remain of a high standard. The sub-editors are volunteers who offer their time and experience to the
journal, and to the range of articles submitted for publication. I look forward to working with them and
welcome them to the SACQ team.

Chandré Gould (Editor)

NOTES

1. SA News, SAPS pays over R200 million in civil claims, 11 June 2013, available at http://www.sanews.gov.za/south-
africa/saps-pays-over-r200m-civil-claims (accessed 12 June 2013).

2. Patrick Burton and Lezanne Leoschut, School violence in South Africa: results of the 2012 national school violence 
survey, Cape Town: Centre for Justice and Crime Prevention, 2013.

4 Institute for Security Studies
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FIGHTING FOR
RESPECT 

Andrew Faull**

Andrew.faull@crim.ox.ac.uk

This paper presents preliminary reflections1on station-level discourse and practice in relation to violence and
authority in two police precincts. The data were gathered during the six months following the Marikana
massacre. The response of police who were not present at the mine shooting was to instinctively defend
criticism of their colleagues who were involved. The article presents information to suggest that many SAPS
members believe the use of violent force in the performance of their duties is necessary to gain the respect of
the communities they serve. The article considers this in relation to constructions of masculinity.

On 26 February 2013, Mido Macia, a 26-year-old
Mozambican taxi driver, was handcuffed to the
back of a South African Police Service (SAPS) van
and dragged hundreds of meters through the
streets to the Daveyton police station. Two hours
later he was found dead in his holding cell. An
autopsy would reveal that he died of hypoxia, a
lack of oxygen to the brain, after suffering
extensive internal bleeding.2 Prosecutors
interpreted this, and blood spatters on Macia’s
holding cell walls, as evidence of a beating at the
hands of police at the station.3

Much of the incident was captured on the cell
phones of bystanders at the crowded taxi rank at
which it began. Footage shows police officials
attempting to restrain Macia in order to affect an
arrest, apparently because his taxi was illegally
parked. Macia resisted and police handcuffed him
to the inside of the van, presumably in the hope
that he would submit and climb into the van. He

didn’t, and as he hung awkwardly from it, with
only his wrists cuffed to the inside, the driver of
the police van pulled away. 

At the 8 March bail hearing for the nine SAPS
officials charged with Macia’s murder, one of the
accused, Warrant Officer Ncema, told the court
that Macia had insulted him as a useless
policeman when he had tried to arrest him.4

Importantly, this alleged insult and the resisting of
arrest, unfolded in front of dozens of bystanders. 

Hopefully the investigation into Macia’s death, and
the trial of the accused, will make clear what
happened that day. But one narrative appears quite
likely: A member of the public challenged the
authority of SAPS officials; he disrespected the
SAPS. He was not rich or middle-class; he was not
a South African. His challenge was made in a
crowded public space, in daylight. The SAPS
officials involved felt humiliated. Once they had
secured him in the privacy of the police station,
they punished him for publicly embarrassing
them. They beat him and he died. 

Of course this is only one possible hypothesis
explaining what happened that day. But this article
presents data gathered through participatory

* The author would like to thank Elona Toska, Chandré 
Gould, Bill Dixon, Anthony Collins and an anonymous
reviewer for their very helpful comments on earlier
draft of this paper.

** Andrew Faull is a doctoral researcher based at the 
Centre for Criminology, University of Oxford.

Violence, masculinity and
legitimacy in the SAPS* 
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this would put them in danger. They saw these
(imagined) violent attacks as signs of disrespect.

It became clear during my research that many
officials believed respect was earned through
force. For example, one night I was on patrol with
two crime prevention members,7 both young male
constables. It was shortly after 1am and the streets
of the township were empty. Members of the
Tactical Response Team (TRT) drove past us in
the street. While not belonging to any station, they
were deployed in the area as a ‘force multiplier’ to
perform ‘crime prevention’ duties. I asked the
constables what they thought of the TRT, referring
to a popular investigative journalism television
programme, which had recently portrayed them as
abusive.8 The driver responded, ‘They are good
but we don’t have a backbone in the police. They
don’t appreciate what the TRT are doing and so
they are demotivated.’9 The ‘we’ he was referring to
was the SAPS at large, and the ‘they’, the TRT. He
went on, ‘Since they have been deployed here
there has been a big decrease in crime. People
respect them.’ I asked why he thought people
respected them and he said, ‘Because they beat
people […]. If they have suspects they torture
them and the person gives up everything. It’s
good.’ I asked whether he knew what kind of
techniques they used and he said, ‘They use that
one with a bag over the head of the old days.’

Of course this is only hearsay. The constable might
never have seen such acts taking place, nor was he
able to provide me evidence of a post-TRT crime
decline. And yet even if it was without basis, it is
important that the constable presented the story in
this manner, suggesting that torture and violence
reduce crime. In the police organisational context,
stories that are rich with symbolic power lay a
foundation of strategies and knowledge, which
guide police action.10 The selection of some
themes, like torture, over others, lends them
credence. It gives them power in informing
organisational identity and culture.11 The chosen
theme in this case is that violence earns respect.

Noting this, let’s consider another story told at the
same station. During the Monday morning
detective branch meeting, an officer announced

6 Institute for Security Studies

observation that suggest that violence is seen by
some police as a means of gaining the respect of
citizens, even if this means using lethal force.

From mid-August 2012 to the end of February
2013, I spent over 600 hours with detectives,
patrol officials and station staff at two SAPS
stations in the Cape Town metropolitan area. The
research was ethnographic in nature and involved
shadowing station staff as they went about their
daily routines. The first station where I worked
serves a number of Cape Town’s older and most
violent townships.

I began work at this station in mid-August 2012,
shortly before the 16 August killing of 34 striking
mineworkers by police at Marikana in the North-
West. In the months following the incident, I
regularly raised the topic of Marikana with the
police I shadowed at the two stations. Although
some expressed sadness at the killing of the
workers, almost without exception they tried to
convince me that the police officials who had
pulled their triggers that day had done so
legitimately, lawfully, and correctly; that they had
done nothing wrong. 

These responses were not surprising, as solidarity
and peer protection are long established
characteristics of police organisations.5 But I
believe there is another reason SAPS officials so
quickly defended the slaughter of 34 men at the
hands of their colleagues: they abhorred the idea
of being disrespected. It was clear within my first
weeks at the station that the majority of officials
working there did not believe the communities
they served respected them, and did not believe
South Africans in general respected them. 

Station mythology abounded with stories of police
attending complaints and returning to their
vehicles to find the tyres slashed or wheels stolen.
I was told foot patrol was not possible in the area
because the community would stone patrollers.6

Many police refused to walk the 50 meters to a
shop next to the station for fear of being attacked
for their firearms, while others told me that when
they were off duty they would not admit to
strangers that they were police officials because
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Although the shooting is not in doubt, some
details of these narratives remain conjecture. Yet
they are important. That this latter narrative
emerged within the detective branch of a SAPS
station is particularly telling. It indicates that the
narrative is plausible to those within the SAPS. It
suggests that some police officials expect such
behaviour from their colleagues, that it makes
sense to them in their experience of the
organisation. They accept the fact that SAPS
officials might go as far as using lethal force
against strangers if they deem those strangers to
be interfering and disrespectful of their
occupational choices, even if those choices are
illegal and involve murder. 

My second research station was near the inner city
and served busy commercial and residential
spaces. Many of those who populated the space of
this precinct had more social and economic
capital than the police working there. And yet it
was at this station that I realised what might be a
golden rule for those not wanting to unleash the
violence of the state: don’t challenge a police
official.

I came to this conclusion based on two
observations:

1) Police at the station used the charge of ‘riotous 
behaviour’ to arrest anyone whom they wanted
to punish or teach a lesson, including those
who disrespected them;

2) Persons who continued to challenge police 
once they had reached the confines of the
police cell holding area had a good chance of
being physically slapped into silence, despite
the holding area’s CCTV camera recording the
abuse for station and cluster management.

Contempt for a disrespecting public is not unique
to the SAPS. Loftus writes of English police
putting civilians through the ‘attitude test’,
stopping people for casual questioning with little
intention to arrest.  Civilians pass the test by
‘being polite, apologising or admitting guilt,
essentially by feigning respect for the police’.12 The
act serves as a reminder of police authority. 
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that ‘we almost lost detective X yesterday’. The
story that followed went something like this: 

Police were called to the area following
information that a man was in possession of an
illegal firearm. After apprehending the man a
shootout broke out and the suspect was hit
eleven times. Detective X was passing by on the
way back from his own crime scene. Caught in
the line of fire, a bullet from the shootout passed
through the back window of his unmarked state
vehicle, missing his head by a couple of
centimetres, and exiting through the windscreen.
When the standby officer from the detective
branch arrived on the scene to support his
traumatised colleague, the police who had fired
the shots were found picking up their bullet
casings, covering their tracks.

A few days later, following a reconstruction of the
crime scene by senior detectives in the branch, a
new version of the story emerged, shared with me
during a private conversation. It went something
like this: 

Plainclothes police were called to the area
following information that a man was in
possession of an illegal firearm. They took the
man into the street and started beating him. The
man tried to flee the beating and the plainclothes
police opened fire, hitting him eleven times.
Detective X was passing by on the way back
from his own scene. Hearing the gunshots and
seeing the commotion in his rear view mirror, he
stopped his unmarked state vehicle. The police
involved in the shooting saw what they thought
was an interfering passer-by stopping to watch
them. Wanting to send a message to him that he
should stay out of their business, that they didn’t
want witnesses to their crime, they fired a shot
directly at the driver’s seat. The bullet passed
through the back window, missing the driver’s
headrest by a couple of centimetres, and exiting
through the windscreen. The bullet was intended
for Detective X. When the standby officer from
the detective branch arrived on the scene to
support his traumatised colleague, the police
who had fired the shots were found picking up
bullet casings, covering their tracks.
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At the township station a version of the ‘attitude
test’ played itself out in a frenzy of stop and
searches. Young men in their teens or early
twenties were routinely stopped and patted down
as police searched for weapons and drugs. The
young men invariably consented by throwing
their hands in the air or leaning against the
police car. Knives and other stabbing tools were
routinely collected but the men were never taken
into custody. It seemed that this exchange was so
routine that each knew his or her part and none
were in danger of failing the test.

But it was in the holding cells of the city station,
the space in which detainees are ‘processed’
before being allocated a cell, that I witnessed a
more violent version of the test. People were
slapped and punched, sworn at, laughed at and
ignored, often only because they dared to ask a
man in uniform why they had been brought into
police custody.13 In addition to the CCTV
camera recording the scenes playing out in the
room, these abuses took place in front of other
police, none of whom ever intervened in the
business of their violent colleagues. Indeed,
removed from the public gaze, it might be said
that this violence was for the most part a
performance by (male) police for (male) police,
an intra-group enactment of how violence earns
respect. The performance of, and silence around,
violence in this private space served to remind
police of their occupation’s unique allowance for
use of force. And while this force was illegal, the
silence around it made it organisationally
acceptable.

On a number of occasions police officials told
me how effective it was that otherwise non-
compliant civilians suddenly obeyed their
instructions after a slap to the side of the head.
The information was shared with me as though
it were a confidential trick of the trade, the
magic slap that brings respect. In less violent
jurisdictions police command such respect by
issuing a fine. But in South Africa, where SAPS
officials see fines as belonging to the lesser realm
of traffic and metro police, it seems the klap, or
the threat of one, is still considered the currency
of the day.

WHY VIOLENCE EARNS RESPECT

There are a number of interrelated interpretations
of why many police believe the use of force earns
them respect.

In addition to enforcing the occupational culture’s
view of the law, police officials in any jurisdiction
in part enforce their personal conception of order
on those they police.14 Many of these conceptions
are formed outside of the police organisation,
drawn from personal upbringing, primary
socialisation at home, at school and in society
more broadly. Drawing on a range of research,
Anthony Collins suggests that many forms of
violence have been normalised in South African
society at large; that in many contexts it is ‘socially
accepted […] commonly understood as benign,
necessary, justifiable’.15

The Centre for the Study of Violence and
Reconciliation’s (CSVR) study on the nature of
violent crime in South Africa also identified
‘perceptions and values related to violence and
crime’ as one of the factors behind the high levels
of violence in the country. The summary states
that:

[The widespread tolerance of violence] reflects
widely held norms and beliefs which see
violence as a necessary and justified means of
resolving conflict or other difficulties….
[including] the perception by young men that
they need to be able to use violence to protect
themselves and to obtain the respect of others.16

So, while the acceptance of violence is widespread
in South Africa, it is most accepted by young men.
It has been convincingly suggested that
constructions of masculinity in South Africa
contribute to young men suffering grossly
disproportionate levels of violence and
victimisation.17 This is in part a result of their
inability to live up to popular expectation that
men should earn good money, be virile, show
leadership and be physically and mentally tough.18

Ratele and Letsela have suggested that twelve per
cent of premature male deaths in South Africa are
the result of ‘masculine beliefs’ characterised by

8 Institute for Security Studies
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sexual dominance and risk taking, and that such
traits are amplified in male-heavy environments.19

Police stations have historically been populated by
men and saturated by cultures of machismo.20

Although the SAPS has made massive strides,
with its workforce now consisting of 34% women,
a disproportionate number of police working on
the streets are still male. This may in part be
because women are considered a risk to
themselves and their partners when working on
the streets, while men are expected to bravely face
danger and risk. 

In light of the above, SAPS officials, particularly
men, should be viewed as members of
communities and families where violence,
particularly violence by men, against men, has
been normalised as a tool for earning respect. It is
therefore unsurprising that many members of the
SAPS embrace the view that violence teaches
lessons and solves problems, and that it builds
respect.

On a number of occasions during my research in
Cape Town, managers would compare their
subordinates to children, suggesting they were ill-
disciplined. They threatened them with
organisational sanctions in the belief that this
would ‘correct’ them. At other times police told
me they were doing the work of parents while on
patrol, teaching errant school children what was
right and wrong by taking them into custody and
lecturing them, but also slapping and kicking
them. Some officials told me that they beat their
own children because it was how they had been
taught discipline when they were children. Yet
many social observers accept that South Africa’s
colonial and apartheid history, particularly its
entrenchment of migrant labour, tore many
families apart. In its wake it left children raised
without parents, nurture or nutrition, often
replaced by violence and neglect.21

The individual, familial and community
normalisation of violence is at times bolstered by
public figures in leadership positions, who believe
that a threat of violence delivered by the state will
reduce crime and build respect. This view is
supported by aggressive rhetoric that has come

from politicians over the past decade.22 In March
2013 President Zuma stated, against all other
evidence, that South Africa is not a violent
country.23 His comments were delivered in defence
of the country in the weeks following para-
Olympian Oscar Pistorius’s shooting of his
girlfriend in February 2013, and the litany of
negative international media coverage that
followed. And yet in 2006 Zuma was reported as
saying that as a young man he would ‘knock out’ a
gay man if one had stood in front of him (inferring
his presence would be taboo and violence would be
corrective).24 Furthermore, it was reported in 2011
that Zuma had appointed Bheki Cele as national
police commissioner to build a ‘mature, visible
police force that brought back its fear factor…[and
portrayed an image to the public] that says the
police must be feared and respected.’25

Other leaders have also romanticised violence. In
March 2013 it was reported that the MEC for
Education in the Eastern Cape, Mandla Makupula,
told a gathering of school learners that they didn’t
have any rights. Referring to a learner who had
taken his father to court because he didn’t want to
go to initiation school, he told learners, ‘I wish he
could have been my child, I would have hit him on
the head with a knobkerrie and he would have
gone to that initiation school crying.’26 The
department defended his comments, saying ‘the
MEC recognised that this was an engagement with
young people with a limited attention span, it was
important that his remarks were interspersed with
a high level of humour and reference to day-to-day
experiences.’27 This defence is equally emblematic
of the problem, unintentionally confirming that
violence is a daily experience in the lives of youth,
but presenting it as being funny.

In a country where the threat of violence is literally
and rhetorically used to teach respect, and where
violent crime threatens the populace’s respect for
government,28 it makes sense that some power
structures, particularly those deployed within the
SAPS, would tolerate, even encourage, the use of
violence and force to ‘beat’ a respect for the state
into the population.
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[v]iolence by [either man] may be regarded as
functional in maintaining an idealised and
internalised sense of manhood in the face of
external realities that point to his inability to do
so.33

I am not suggesting that every male SAPS official
is inherently violent, nor that those who are
violent necessarily represent a ‘hegemonic
masculinity’ against which all other male SAPS
officials measure themselves.34 As Morrell et al
point out, violence in South Africa is commonly
practised by many men, but this does not
automatically make it an element of a national
hegemonic masculinity.35 Rather, it is the realm in
which violence is practised – in this case the
police organisational context – that can establish
violence as a legitimate part of hegemonic
masculinity, while outside of the organisational
realm the violence might remain viewed as
illegitimate. Is this what was reflected by my
subjects’ defence of the Marikana shootings?

Another explanation for the acceptance of
violence is the mythology that exists around
apartheid policing, the idea that because police
could previously shoot at almost anyone, crime
levels were low and police were respected. This
belief results in statements like this one from a
warrant officer interviewed in 2009:

Crime is out of control. If they manage to
change Section 49 [so that police can shoot
more easily], we will be back where we were
before. The reason we are where we are is that
the criminals have no respect for us. They have
far too much leeway; they have far too many
rights in this country. Our hands are literally
tied behind our backs. I’m not saying we should
go out and shoot and kill everyone running
around, but they need to give us back our
respect. When they give us back our respect,
the crime rate will come down.36

It is easy to idealise the past. Despite most
officials acknowledging the abuses of the
apartheid police, both black and white, police still
imagine that organisation as one that was
characterised by meritocracy, justice and respect.

Hornberger offers one compelling explanation for
the prevalence of the use of violence by SAPS
officials. Exploring attempts to introduce human
rights policing into the SAPS, and having
observed the normalisation of violence in daily
policing, she suggests police resort to violence
because they lack the personal reference point
required to position themselves in the middle-
class, human rights-oriented front stage of
policing.29 She suggests that instead 

most police officers [invest] in the backstage
[which allows] them to get respect from
colleagues… The image of potency allowed by
the backstage has helped police officers to
remain motivated and avoid feelings of
humiliation and inadequacy…[which arise]
where formal education standards are missing,
where promotions have come to a halt, where
challenges to masculine identity are seen as
threatening, where the difference between
middle-class values and police officers’ bias
towards lower and working-class values
becomes insurmountable.30

In both my most recent experiences with police,
and in past conversations and interviews with
others, there have been individuals who have
bought into a discourse of mutual respect,
believing that if they treat people with respect,
they will be respected. Indeed, focus groups and
social attitude surveys both suggest this is what
South Africans want from police,31 an approach
known as ‘procedural justice’.32 But my recent
experience suggests that the organisational script
in which violence earns respect, remains stronger
than that of human rights and mutual respect,
and is growing.

Then there is the fact that most pro-active police
work (stop and search, roadblocks, etc.) is
focused on men. In such contexts, a playing out
of archetypal roles emerges: hero and villain, cop
and crook, but always man and man. Whitehead
suggests that in contexts like these, where a man’s
sense of being a man comes into conflict with
another man as a man: 

CQ No. 43 June 2013  6/27/13  12:05 PM  Page 12



SA Crime Quarterly no 44 • June 2013 11

And while the past is continually re-idealised,
many SAPS officials have only negative things to
say about the present, both about the government
of the day, and about the managers who steer the
organisation. Many disrespect the people they
share offices with. One might say that some police
officials are dangerously close to losing respect for
themselves. 

Consider, for example, that none of the officials I
asked wanted their children to become police
officials when they were older. Instead they
stressed the importance of education and study as
keys to ‘better’ occupations. Steinberg found the
same emphasis on education in his work in
Gauteng.37 In that, and in subsequent work, he has
suggested that some South Africans, in some
contexts, do not consent to being policed by the
SAPS; do not recognise their authority.38 In effect
they disrespect them.

As mentioned above, when off duty, some police
in my recent study would not tell strangers that
they were police officials. They framed this as if
the revelation would put them in danger. But
might there also be an element of shame to their
concealed occupation? Consider the view of a
senior officer interviewed in 2009:

It’s becoming embarrassing for me when I am at
a private place, for instance at church, and they
ask me, ‘What do you do?’ and I say, ‘I am a
police officer.’ You can immediately see for
yourself – these people, if you don’t know them
well, they will immediately withdraw a bit and
think you are corrupt, or illiterate, or a poor
performer. It’s sad that that’s the association
with the police.39

Many people who joined the police in the past
decade did so because the illusion of a
meritocratic society in which they could be
whoever they wanted to be, had failed to
materialise. Joining the SAPS provided the best
job security and income they could find. In 2009 I
interviewed a young constable who told me ‘I
can’t provide for my family […]. The sad part of it
all is that I live in a shack. It is hard for me […]. I
stay in the police because the family has got to

eat.’ At the time I suspected he was looking for
sympathy, bending the truth. But during this
research I visited the homes of enough police
officials to know that many do live in backyard
shacks and former RDP houses – and it was my
turn to feel shame. While a new constable earns
twice the average household income of a male-
headed black African family in South Africa,40

that income falls far short of what is needed by a
sole breadwinner who supports unemployed
parents, siblings, and children, often split between
two provinces. This is particularly true if a
constable hopes to enjoy the more luxurious fruits
of this young and grossly unequal capitalist
democracy.

Bruce has suggested that many South Africans
suffer low self-esteem and insecurity about their
status among peers, and that this feeds the
country’s high levels of inter-personal violence,
particularly violence perpetrated by men. Citing
research that correlates low self-esteem and an
inflated concept of self-worth as drivers of
aggression, he suggests that the most
disadvantaged citizens would not necessarily be
the most violent.41 Extending this hypothesis, is it
not plausible that some members of the SAPS
experience a form of emasculation as they move
from their home to their work lives? If true, this
effect is likely most pronounced among black
African officials, many of whom are drawn from
the margins of the working class and are most
likely to be the sole breadwinners responsible for
the upkeep of extended social networks. Black
African males currently represent over 50% of all
SAPS personnel.42

Of course constructions of masculinity in South
Africa are not neatly delineated by race. Reflecting
on, and generalising, the violence of a white police
official, Schiff suggests in her doctoral thesis that: 

the need to conform to strong cultural
standards of masculinity within the context of
the police can lead to a severely restricted
coping repertoire that is unable to conceive of
solutions to problems other than within a
narrow range of behaviours that are mostly
rooted in violence.43
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violence prevent crime. This logic suggests that if
police are forceful enough, civilians will, out of
fear, respect the state and South Africa will be at
peace. Of course there are many police who abhor
violence of any form. But they tend to turn a
blind eye to the violence of their colleagues. And
so the message too often communicated by police
is that it’s okay to use violence to solve problems.
Their violence serves to remind South Africans
that the agents of the state can be as threatening
to their safety as any ‘criminal’, and begs the
question: Does a police organisation and its
members, in embracing such violence, deserve the
respect of the population? Probably not, but
considering the context in which they live and
work, might police officials be forgiven for
thinking they do?

When, at his bail hearing for Macia’s murder,
Warrant Officer Ncema told the court Macia had
insulted him, it is likely he was looking for
sympathy from his audience. When presidents
threaten violence against gay men and MEC’s
threaten violence against learners, one might
spare some sympathy for a police official,
humiliated in public, possibly humiliated daily,
for thinking that violence is the logical tool with
which to teach lessons and earn respect. 

To comment on this article visit
http://www.issafrica.org/sacq.php
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A 1997 project established by the Vera Institute of Justice, a New York-based non-government organisation,
aimed to alleviate overcrowding in South African prisons by assisting magistrates in bail proceedings and
thereby decreasing the number of admissions into awaiting trial facilities. Understanding the context in
which the project operated leads to the important observation that efforts to launch and sustain discrete
experiments in justice innovation will necessarily come under strain when faced with aggressively adverse
macro circumstances, like the ones that faced Vera’s pre-trial project. However, the legal and social milieu
has changed over the last twelve years. It is perhaps time to once again explore how innovations in criminal
justice administration (a much-needed initiative) might best work in the various criminal justice
management areas, given the discrete circumstances of each.

In 1997, in response to the problem of
overcrowding in South African prisons, the Vera
Institute of Justice (Vera), a New York-based NGO,
established a demonstration pre-trial services
project aimed to reduce the number of admissions
into remand detention. The project, based at
various court centres in the country, sought to
provide magistrates with independently verified
information about defendants at arraignment,
which, it was hoped, would make the bail process
more efficient, equitable and informed.1 Although
portions of the pilot project did survive, discretely,
in a spinoff court project in Port Elizabeth,2 Vera’s
pre-trial services project was not adopted
nationally. In this article we firstly discuss Vera’s
pre-trial project, its purpose and its results.
Secondly, we sketch the social and politico-legal
context in which the project operated, for it is clear

that public concern about crime and public safety
in general, and the subsequent legislative and
judicial responses in particular, played some role in
the project’s ultimate demise. We suggest, finally,
that what might not have worked a decade ago, is
possibly worth revisiting today, in South Africa’s
current social and political climate. Incremental
shifts in the legislative terrain and policy indicate a
growing concern around the excessive use of
remand detention and the conditions to which
remand detainees are exposed. Coupled with such
shifts are more recent efforts on the part of
government to deal with the problems in the
criminal justice system, in particular the backlogs
in South Africa’s criminal courts.

THE VERA PRE-TRIAL PROJECT

During the late 1990s South African prisons ex-
perienced an unprecedented growth in the remand
detainee population.3 Unsurprisingly, this period of
South African history is characterised as one in
which public anxiety about crime and public safety
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issues was at an all-time high.4 Part of this anxiety
stemmed from a prevailing misconception
amongst the public that the right to bail was to
blame for the high levels of violent crime, and it
was partly fuelled5 by a number of highly
publicised cases in which crimes were committed
by offenders who had been released on bail.6

Public outrage put pressure on government to
ensure judicial accountability in matters of bail,
particularly in high stake cases.

In 1997, Vera, at the invitation by the then South
African Minister of Justice, Dullah Omar,
established the Bureau of Justice Assistance (BJA)
in Cape Town, South Africa. It was envisioned that
the BJA – a joint venture between Vera and the
South African Department of Justice and
Constitutional Development (DJCD) – would
spearhead the design and implementation of
various projects aimed at improving local
capacities for innovations in justice administration
and justice delivery in South Africa.7 The first such
project was the Pre-Trial Services project (PTS),
whose purpose was to assist magistrates in making
more equitable bail decisions by providing them
with independently verified information about
defendants at their first appearance.8 The provision
of such a report firstly aimed to ensure that serious
or repeat offenders were not released on bail, and
secondly that petty offenders were released on
affordable bail or on non-financial supervisory
conditions.9 The report was also meant to provide
a fuller picture of a defendant’s overall financial
means so as to mitigate the chance of bail amounts
being set too high, and to prevent the economic
injustice of remanding defendants who pose no
threat to public safety into custody simply for not
being able to afford bail thresholds. 

The PTS project – piloted in three of the country’s
busiest magistrate’s courts – produced mixed
results. For example, whilst there was some success
in increasing bail, and in reducing bail amounts in
Mitchell’s Plain, Durban and Johannesburg, bail
amounts remained stubbornly high, and,
interestingly, there was a significant increase in bail
being denied at those courts. Furthermore, at the
end of the pilot phase, despite the median bail
amount having decreased in Mitchell’s Plain from

R500 to R300, 63% of accused persons in Mitchell’s
Plain could still not afford to pay the R300, and
were duly sent back to Pollsmoor Prison to await
trial.10

In the end, the project itself had little effect on the
size of the remand detainee population still
languishing in prison; and despite its initial
intentions to do so, the PTS project was not rolled
out nationally by the DJCD after the pilot phase.
What happened? For a number of reasons, the PTS
project suffered from a few key practical
shortcomings that partially explain why the project
never moved beyond the pilot phase.11 For instance,
interdepartmental communication and
collaboration was weak and resulted in the project
being promoted and perceived as primarily a DJCD
initiative, despite the necessity of sustained
cooperation and coordination with other agencies
such as the police and the Departments of Safety
and Security and Correctional Services. Also, much
of the project’s funding relied on donor funds
raising doubts about the project’s long-term
sustainability and posing serious questions
regarding the extent to which the national budget
could be truly said to address policy commitments
made regarding criminal justice. Once BJA handed
over the project, full funding from the national
government became uncertain, and 
although some money was allocated to the project 
in the national budget, none evidently trickled
down to the provinces. Existing sites could draw
from core provincial budgets in order to continue
delivering pre-trial services, or to roll it out to other
court centres. Given an operational environment
characterised by widespread resource scarcity it is
unsurprising that there was a gradual administrative
abandonment of the PTS project across the
country.12

Tellingly, after BJA handed over the project to the
DJCD, no structures or supporting guidelines were
put into place to ensure the continued support and
participation of partner agencies critical to
implementation.13 Indeed, a key criticism suggested
that the project’s success depended too much on its
one high profile champion, Minister Dullah Omar,
and others within agency leadership, while not
enough had been done to recruit the support,
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cooperation and trust of key operational staff
within the various partner organisations to ensure
successful roll out.14

It should also be noted that the project’s primary
currency – the pre-trial report – was not properly
incorporated into the new Integrated Justice
System (IJS) technology subsequently rolled out by
the IJS board. The IJS board did, however, include
some of the key departments and agencies that had
been involved in the PTS project, including the
DJCD, the Department of Correctional Services,
the National Prosecuting Authority (NPA) and the
South African Police Service (SAPS). This was
indicative, perhaps, of the crippling misalignment
of strategic objectives within and between erstwhile
partner agencies, pointing to a weakness in
intersectoral relationships and the transient nature
of policy commitments made across government
departments at the time.15

But technical and logistical considerations do not
fully answer why the project faltered as it did. To
continue answering the question ‘why’, it may be
useful to take an analytical step backwards. An
appreciation for the political and social climate in
South Africa during this time, particularly in
relation to crime and associated public
perceptions, fears and reactions, is particularly
helpful both in understanding the context in
which the PTS project was conceived and
implemented and the external challenges it faced,
and why remand detention in general remains a
problem in South Africa. 

THE SOCIAL AND LEGAL MILIEU

Crime statistics and the 
fear of crime

Throughout the 1990s there was a persistent
upward trend in overall levels of crime throughout
the country. By the late 1990s, crime had become a
serious concern for South Africans. In 1998, for
example, the SAPS reported crime figures included
88 319 instances of aggravated robbery, 24 875
murders, 49 754 rapes, 256 434 assaults with intent
to inflict grievous bodily harm, and 360 919
burglaries.16 Faced with these numbers, it is

unsurprising that public anxiety regarding crime
and public safety during this time was high. 

The country’s criminal justice system did little to
alleviate the public perception that government
was not doing enough to combat rising levels of
crime. In 2000, of the 2,6 million crimes recorded
by the SAPS, only 610 000 cases had been referred
to the courts.17 The NPA only took on 271 000
cases, resulting in approximately 210 000
convictions. Whilst the NPA were able to get
convictions for most of the cases they prosecuted,
only eight per cent of recorded crimes resulted in
convictions.18

Because of the pervasive belief that the state could
no longer be considered a capable guardian of
public safety and security, there was a concomitant
rise in ‘community policing’ (vigilante or
otherwise) among poorer communities and a
wholesale movement towards a reliance on the
private security sector amongst the middle classes.19

As communities turned inwards for solutions to
remedy the problem of crime, government’s
ineffective handling of crime became the object of
people’s scepticism and derision. Interestingly,
according to the Independent Complaints
Directorate, an independent police oversight body,
there was a ‘growing, popular perception that
constitutional rights for criminals [were] being
protected above those of their victims’.20

As the tempo of criticism against government grew
over its (mis)handling of the crime issue, a
concerted effort was made to reassert the presence
(and relevance) of the state by broad moves to
bring itself in line with public opinion. For one,
there was a sudden militarisation of crime control
discourse emanating from government circles. A
speech delivered in 1999 by the then Minister of
Safety and Security, Steve Tshwete, is an example of
such rhetoric:

The criminals have obviously declared war
against the South African public. What is
required now is ruthless implementation of the
NCPS [National Crime Prevention Strategy] as a
matter of urgency. We are ready more than ever
before, not just to send the message to the
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criminals out there about our intentions, but
more importantly to make them feel that the tyd
vir speletjies is nou verby [the time for games is
over]. We are posed to rise with vigour
proportional to the enormity and vastness of the
aim to be achieved. We dare not disappoint our
people in this regard.21

And indeed, government spoke of ‘hitting the
criminals where it hurts’ and warned that ‘there
will be no place to hide’.22 Battle cries for law and
order, the war against crime,23 and zero tolerance24

gave inspiration to clampdowns, as well as
saturation policing in which areas were sealed off,
people and property were searched and hundreds
of people detained.25 In one such operation dubbed
‘Sword and Shield’, more than 300 000 suspects
were arrested during 1996 and 1997.26

Unfortunately, efforts to equip the courts and
remand facilities were glaringly absent in the face
of the inevitable rise in the number of people
arrested and detained. The consequence, of course,
was the flooding of an already over-burdened
court system and poorly equipped prisons. 

The gloves were clearly off. But the tough talk and
increasingly aggressive police tactics were not
merely symbolic, nor were they tin-pot public
spectacles aimed at regaining political legitimacy.
Public concerns about safety can, and do, exert
considerable influence on the making of legislative
policy, and as a result, alongside the tough-on-
crime rhetoric and policing tactics, a raft of new
legislation was speedily introduced. 

The legal and judicial response

Bail laws in South Africa changed radically in the
latter part of the 1990s. As suggested above, the
rise in incidents of violent crime and the resultant
public fear during this time were, without
controversy, a significant driving force behind the
enactment of increasingly harsher bail provisions.27

Historically, South African courts, recognising that
bail is an expression of the presumption of
innocence, tended to lean ‘in favour of the liberty
of the accused’.28 In 1995, the Criminal Procedure
Act29 was amended and a controversial ‘reverse

onus’ provision was introduced. Section 60(11)
stipulated that, when charged with certain offences,30

the accused was required to satisfy the court that the
‘interests of justice’ did not require his or her remand
detention.31

Despite the 1995 overhaul of the bail regime, it was,
and remains, widely accepted that ‘members of the
South African public remained convinced that the
right to bail was to blame for the perceived increase
in crime’32 in the years that followed. The response
from government was to once again amend the Act
in 1997. The 1997 amendments created an even more
burdensome onus on the accused.33 Persons
suspected of having committed schedule six
offences34 were to be denied bail unless ‘exceptional
circumstances’, which satisfied the court that it was in
the interests of justice to release them, existed.35 Soon
thereafter, a number of the bail provisions were
challenged before the Constitutional Court in the
Dlamini36 case as being infringements of the right to
be released from detention if the interests of justice
permit. The more controversial provisions up for
challenge included the ‘reverse onus’ provisions. The
Court found that ‘to the extent… that the test for bail
established [by the Act] is more rigorous that that
contemplated by section 35(1)(f)…it limits the
constitutional right.’37 Despite this, it held, curiously,
that such limitations were nevertheless justified.38 In
doing so, the Court placed much emphasis on the
‘grim reality’ of crime.39

The Dlamini judgment sparked much criticism for
having surrendered to the general ‘panic and hysteria’
that existed about crime in South Africa40 and failing
to protect the fundamental right to liberty. This
‘surrender’ is all the more interesting when
comparing Dlamini to the Court’s previous decision
in S v Makwanyane.41 There, too, the Court was
faced with the purported ‘effectiveness’ of the death
penalty in the face of overwhelming concerns about
violent crime and a large retentionist movement.42

The Dlamini judgment remains a stand-out example
of apologist sentiment from the Constitutional Court
that has since become renowned for having adopted
an ‘official position’ of interpretation, in which public
opinion would be of ‘little relevance in matters
pertaining to the interpretation of the Bill of Rights.’43

The Dlamini judgment did not, however, change the
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Another (perhaps overlooked) feature of the 1998
amendment to the Act was the establishment of the
Office of the Judicial Inspectorate for Correctional
Services (JICS), the object of which is to ‘facilitate
the inspection of correctional centres . . .  [and]
report on the treatment of inmates in correctional
centres and on conditions in correctional centres.’49

The yearly reporting and critical evaluation by the
JICS of issues such as prison population trends and
prison conditions in general, means that important
information about remand detention has entered
the public domain. In fact, a standard feature of
every annual report to date has been the cautioning
that remand numbers are simply too high and
should be reduced.50

Recent amendments51 to the 1998 Act incorporate
an additional objective into the current legislative
framework, namely, ‘the management of remand
detainees.’52 This particular inclusion has important
symbolic value, given that South African legislation
has never formally acknowledged the care and
administration of remand detainees as a ‘purpose’
of the ‘correctional system’.53 Another notable
inclusion is the maximum incarceration period,
which cannot exceed two years ‘from the initial
date of admission…without such matter having
been brought to the attention of the court.’54 In
addition, the amending legislation also requires
that the head of the prison report to the National
Prosecuting Authority at six-monthly intervals on
cases involving remand detainees who have been
held for successive six-month periods.55 If such
detention continues, the head of centre must take
such cases to court on an annual basis.56

It is worth mentioning at this stage, that although a
mechanism such as a custody time limit is certainly
a step in the right direction, especially in light of
the excessive periods of detention that South
Africa’s remand detainees are frequently forced to
suffer, there is the risk that it will be used, simply,
as a benchmark for the maximum time it should
take to conclude a case. And two years is a very
long time to wait, especially if the case is a
relatively simple one. This brings to light the point
that, without tangible efforts, provisions like these
do not make much headway in solving the actual
problems behind high remand numbers.57 They
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text of the legislation, and thus, as Axam makes
clear, the significant legislative discretion enjoyed
by bail courts remains intact.44 Bail courts should
therefore apply the reverse onus provision in a
flexible manner that seeks to avoid the arbitrary
detention of suspected offenders.   

Remand detention today

Although crime in general has decreased over the
last decade, the question whether South Africans
are more or less fearful of crime has become, to
some extent, a less critical factor today than it was
in the late 1990s. This may be because enough
time has elapsed for the public to ‘evaluate’
government efforts to date. What is clear, however,
is that government’s responses in the late 1990s
made little headway in substantially reducing
crime levels, and this has, ironically, made people
more receptive to new ideas. Moreover, there are
good reasons to believe that the current legal and
political climate has become more encouraging of
efforts to improve the situation of remand
detainees. This does not mean that ‘tough on
crime’ rhetoric or actions are necessarily on the
decline.45 Nor does it mean that a more
encouraging climate has been translated into
tangible efforts to alleviate the problems associated
with remand detention on the part of the state.
Rather, incremental changes to certain legislation
and policy indicate a general shift (prompted by
the enactment of the final Constitution) towards
the protection of prisoners’ rights46 and an
awareness of conditions of detention.

Legislative and policy shifts

The Correctional Services Act 8 of 1959 was
amended in 1997 and again in 1998. The
Correctional Services Act of 1998 is a ‘complete
departure from its predecessor’ in how it details
the rights of prisoners and places the duty of their
protection and fulfilment firmly on the state. Put
differently, the new legislation, taking its cue from
the Constitution’s requirement that conditions of
detention be ‘consistent with human dignity’,48

created a legal framework mindful of the
minimum degree of care and protection to which
detainees were entitled.
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of the criminal justice system’ and received a
significant amount of funding.63 The Justice, Crime
Prevention and Security Cluster (JCPS), comprised
of a number of relevant governmental sub-
committees, established the Case Backlog
Reduction Project in 2006 with the objective of
assisting court centres in identifying priority areas
‘that require...additional capacity.’ This has resulted
in the overall expansion of court capacity at
approximately 84 regional ‘backlog courts’ through
the appointment of acting magistrates as well as
additional interpreters, clerks, prosecutors and
legal aid defence lawyers, so as to ensure that cases
are disposed of more speedily.64 Furthermore, the
JCPS Cluster has established a Remand Detainees
Task Team that now requests the DCS to provide
it, on a monthly basis, with lists of long
outstanding cases regarding persons still in
detention. The intention is that, once identified,
such cases can be independently investigated, and
where possible, fast-tracked to a speedier
solution.65

Moving forward

Despite government’s efforts and purported
‘success-es’, remand detainee numbers remain
alarmingly high,66 an indication that, perhaps,
government efforts are simply insufficient, or, are
the wrong type of efforts. This begs the question,
what is it that government is failing to do, or, what
is it that government is doing wrong? This
question is extraordinarily difficult to answer given
that there has been little independent evaluation of
the above-mentioned initiatives. It may be that,
like the PTS project, which sought to remedy the
problem of remand detention through a discrete
experiment that targeted bail hearings at first
appearance, government’s efforts to date have
failed to establish a broader and more coordinated
strategy of reforms that engage the whole criminal
justice continuum and, concurrently, at each
criminal justice entry or exit point. Perhaps part of
the answer lies in the Public Service Commission’s
2011 findings, that it is the ‘lack of coordination
and cooperation of the wide array of institutional
role players involved in the delivery of judicial
services’ that creates systemic challenges which are
major contributors to the backlog cases.’67

remain, simply, indicators of a greater awareness of
the problem of remand detention. Recently, during
April 2013, the White Paper on Remand Detention,
destined to fill the ‘policy gap’ between the
provisions on remand detainees in the amending
legislation and their implementation, was
published by DCS. The White Paper successfully
contextualises remand detention in domestic
statutes and international law, and outlines the
rights and various oversight instruments applicable
to remand detainees. In relation to backlog and
overcrowding, the White Paper simply refers to the
ATD Guidelines and lists a ‘strategy’ through which
to manage overcrowding. Curiously, it emphasises
the use of non-custodial and rehabilitative-type
initiatives in the sentencing phase. Perhaps this is,
in part, understandable, since DCS has little
control over the number of remand detainees
denied bail by the courts. Nevertheless, the White
Paper is an important policy document indicative
of the purported commitment of DCS to the
problem of remand detention.

There have, however, been some noticeable state
efforts to reduce delays in the processing of cases in
the courts58 over the years, an indication that ‘the
long held concerns around the conditions of those
awaiting trial [have] finally started to make it onto
the government’s radar.’59 In 2005 the NPA
published a set of guidelines (ATD Guidelines)
intended to ‘sensitise prosecutors as to the various
options available to try to reduce the number of
awaiting-trial detainees.’60 The ATD Guidelines are,
for the most part, a condensed version of the
statutory bail provisions. They do, however, offer a
couple of meaningful recommendations to
prosecutors, such as reconsidering bail if an
accused has been in custody for longer than six
months, and making sure that the investigations
and presentation of the state’s evidence are fast-
tracked in such matters.61 But even as early as 1999
to 2000 the NPA was making a concerted effort to
combat case backlogs. Such efforts included the
institution of Saturday courts and the deployment
of more experienced magistrates and court officials
to the busier court centres in the country.62

In fact, in the seven-year period between 2001 and
2008, ‘the reduction of backlogs was a major focus
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With this in mind, there are perhaps a few lessons
that can be drawn from the success of the Port
Elizabeth IJS Court Centre Project (IJSCCP). As
mentioned above, portions of the PTS pilot project
were adopted and amended in Port Elizabeth
through the IJSCCP. The IJSCPP, like the PTS
Project, aimed to reduce the amount of time spent
in prison by prisoners awaiting trial; but unlike the
PTS project, the pre-trial element was, and
remains, one of many components. For example,
court processing and persistent court backlogs
were immediately identified as a contributing
factor to lengthy remand detention in Port
Elizabeth’s court system. Thus, to streamline court
processing, the IJSCCP established a channelisation
court as well as a periodical court at St Albans
Prison – the main feeder of prisoners to the Port
Elizabeth Magistrates Court – to deal exclusively
with non-trial matters, such as remands, bail
applications, and pleas. In addition, the Port
Elizabeth Court Centre prioritises cases involving
remand detainees. These cases are identified and
reviewed, and through this process, frivolous
charges, or cases with insufficient evidence, are
withdrawn and the detainee is released.68 The
project is therefore notable for its integrated
approach and remaining responsive to the localised
needs of the particular criminal justice system and
community in Port Elizabeth. 

The IJSCCP, in a broad sense, sought to identify
and resolve blockages throughout the various
points in the criminal justice system. This required
a coordinated strategy to tackling the problem,
making close collaboration between the DJCD, the
DCS, and SAPS critically important. Based on
admittedly not so recent data, the project yielded
‘promising results’:69 a reduction in the time taken
to prepare a docket for trial, facilitated bail
applications and improved docket quality, all of
which resulted in a reduction in the number of
remand detainees.70 Furthermore, support for a
localised and integrated approach can also be
assumed from 2007 research data where it is clear
that the reasons behind court backlogs vary
significantly between court centres. For example, it
was found that reasons driving postponements in
Durban were trial-related,71 while postponements
in Mitchell’s Plain were due to delays in

investigations.72 This kind of information suggests
that meaningful reforms aimed at reducing the
length of time that suspects remain in remand
detention in Durban would necessarily include a
court processing component. By contrast, in
Mitchell’s Plain, such reforms would need to
include efficiencies within SAPS investigatory
strategies, and perhaps an integrated investigatory
approach that involved prosecutors to a greater
degree. 

Certainly, it seems, the political will to improve
remand detention is no longer lacking. This is a
key factor when it comes to the sustainability of
any pre-trial services endeavour. And given what
we know about the Port Elizabeth project, an
important part of its success has been its longevity.
This is where the extent to which the project was
localised becomes so important. A blanket national
policy cannot be effective unless it is responsive to
the needs of each particular court centre, which
may entail additional resources to services not
traditionally ascribed to ‘courts’ as such. For
example, the problem of backlogs caused by ‘the
accused not appearing in court’,  (indicated in the
2007 findings on reasons for postponements in the
Durban courts) could be alleviated by a very
simple transport service from various points in the
community to court, or to a police station. 

What we don’t know about the current
government Court Backlog Project is to what
extent it is responding to the needs of each court
centre. This would entail, of course, a certain
amount of research into how each court functions.
But given the extent to which it has been shown
that court centres operate differently from one
another, such research would be invaluable. 

CONCLUSION

Seventeen years into our constitutional democracy,
the political and legislative playing field in South
Africa is very different to what it was in the late
1990s. A justiciable Bill of Rights has influenced
not only the content of new legislation, but also an
awareness of the rights of vulnerable and
marginalised groups. When it comes to remand
detainees, however, the problems that existed back
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then, remain, albeit to a slightly lesser degree.
And, as is the case with many human rights
concerns, the poor, who cannot afford bail or the
services of a lawyer, suffer the worst of the effects
of remand detention.74 The excessive reliance on
remand detention also comes at a great cost to the
citizenry: the government spends approximately
R2,2 million per day incarcerating people who
have been granted bail but are unable to afford
it.75

The problem of remand detention seems even
more urgent when one considers that most
remand detainees should not be in detention.76 As
Berry describes, ‘[t]hey post no threat to society
and are not at risk of absconding.’ Why then,
when South Africa has an environment so
conducive to change, is the remand detainee
population still as high as it is? The answer, of
course, is not contained as a single solution, but it
is not very difficult. The entire criminal justice
sector, which, in this context, includes the DJCD,
SAPS, the NPA and perhaps even the
Departments of Transport and Social
Development, is over-burdened, under-resourced
and, perhaps, disorganised. And a national
blanket policy designed to alleviate this burden
that fails to take into account the particular
processes of each court centre, will not be nearly
as efficient as a policy that does. 

While we can only speculate about the specifics of
the current Court Backlog Project, we do know,
based on the Vera PTS project and 2007 research
data, that the particularities of each court centre
vary considerably. This has obvious implications
when it comes to designing a backlog reduction
model for court centres, and energy is perhaps
better spent on investigating these differences
before attempting to address the problem head
on. The seemingly simple task of designing a
model based on the actualities of a court centre
that is sufficiently flexible so as to respond to the
changing demands of a particular community,
may well be the tangible bridging between the
somewhat abstract notions of the Bill of Rights
and the reality experienced by remand detainees
in South Africa.

To comment on this article visit
http://www.issafrica.org/sacq.php
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Responses to child and youth offending have
gradually moved from punishing and
incarcerating youngsters to a ‘new penology’;
concerned with the prediction of risk through
‘identification, classification, and managing
unruly groups’.1 In fact, ‘the growing importance
and visibility of risk-orientated thinking and
practice can be seen across the whole of the
criminal justice system’.2

South African children are exposed to a number
of risk factors.3 As a result of intergenerational
poverty and unemployment, caused by little or no
education, children grow up in communities
characterised by violence, crime and weak social
cohesion.4 Extensive international research has
shown that exposure to violence and crime at a
young age within the home, school and
community environments, including acts of

personal victimisation, is likely to impact
significantly on the individual’s likelihood of
engaging in anti-social or criminal behaviour at a
later stage in life. Young people who are exposed to
such incidents of violence within their
communities and homes are also at greater risk of
victimisation themselves.5 Young males are more at
risk of becoming victims of crime and violence,
with almost one out of two (46%) males reporting
victimisation, compared to 37% of young females.6

The long term and deep poverty in which many
children grow up is part of a ‘range of contextual
drivers’ to anti-social and violent conduct in young
people.7 Not only does poverty exacerbate the effect
of other risk factors such as exposure to violent
subcultures8 and substance abuse, it may also
increase the likelihood of youth turning to crime in
order to ‘redress the exclusion felt through not
having material goods that define social inclusion’.9

It is imperative that the criminal justice system,
when dealing with children in conflict with the law,

Hema Hargovan * 

Hargovanh@ukzn.ac.za

South Africa’s democratic transition ushered in a new era in child justice reform efforts. The Child Justice
Act 75 of 2008 is arguably one of the best pieces of child justice legislation in the world. A central
objective of the Act is to encourage the diversion of young offenders away from formal court procedures,
giving children the opportunity to express their views on the circumstances of their offending behaviour.
An intriguing issue remains the introspection of children themselves on their behaviour and how they are
being dealt with by the justice system. This article reports on a preliminary analysis of feedback from
children who were diverted to a particular diversion programme, to determine key reasons for youth
offending behaviour and to understand their engagement with the diversion process and the diversion
programme itself. The many intersecting risk factors at the individual, relationship, community and
societal levels that are likely to impact on a child’s likelihood of engaging in anti-social or criminal
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recognises the realities facing children in South
Africa and responds by placing greater emphasis
on programmatic interventions that address the
risks that children are exposed to in their
communities.

DIVERSION AND 
RESTORATIVE JUSTICE 

The Child Justice Act 75 of 2008 (hereinafter
referred to as the Act) has a strong restorative
justice ethos and provides the framework for a
criminal justice system specifically geared
towards children in conflict with the law.
Restorative justice is defined in the Act as ‘an
approach to justice that aims to involve the child
offender, the victim, the families concerned, and
community members to collectively identify and
address harms, needs and obligations through
accepting responsibility, making restitution,
taking measures to prevent a recurrence of the
incident and promoting reconciliation’.10

Therefore, to be in line with the objectives of the
Act, diversion programmes should include a
restorative justice element that aims to heal
relationships. This should include the relationship
with the victim and or his/her family so as to
ensure that the child understands the impact of
his or her behaviour on others, including the
victim(s) of the offence, and should, where
possible, involve parents, appropriate adults, or
guardians.   

Not only does diversion seek to refer cases away
from the formal criminal court procedure in
order to protect children from the negative effects
of the criminal justice system, it is also one way of
managing children ‘at risk’. By assessing the child
at the pre-trial assessment, the court is able to
decide on the best diversion option for that child;
keeping in mind the best interest of the child.
Restorative justice-influenced reforms offer the
prospect of a ‘more participatory and deliberative
form of youth justice’,11 whilst encouraging
children to take responsibility for their actions
and make amends for the crime committed.12

The objectives of diversion are clearly set out in
the Act13 and include the following: encouraging

the child to take responsibility, promoting
reintegration, preventing stigmatisation and
reducing the chances of recidivism. Diversion can
be achieved at four levels: Firstly, prosecutorial
diversion (for minor offences),14 after the pre-trial
assessment is conducted,15 at the preliminary
inquiry,16 as well as during the trial in a child justice
court.17 The Act also sets out a number of diversion
options,18 including monitoring of a diversion
option,19 a diversion register,20 and accreditation of
diversion programmes.21

The Act applies to all criminal offences. However, it
divides them into three schedules, depending on
the seriousness of the offences. Schedule 1 contains
the least serious offences and Schedule 3 the most
serious offences.22 These schedules then have
different implications for children. For instance,
children charged with Schedule 3 offences (the
most serious) can only be diverted in exceptional
circumstances. If a child is charged with more than
one offence and these are all dealt with in the same
criminal proceedings, the most serious offence will
guide the manner in which the child must be dealt
with.23 Diversion may even be considered in
suitable cases where a child offender has a record of
previous diversions.24

Most specific to this discussion are the provisions
relating to diversion at the pre-trial stage of child
justice processes.25 It is usually at the assessment
and preliminary inquiry phase that the diversion
determination is made. Every child accused of
committing an offence is required to undergo an
assessment, which assists investigators and
prosecutors in deciding on the best treatment for
the child. With the help of social workers
(probation officers), the age of a child can be
assessed and unique recommendations formulated,
keeping in mind the ‘best interest of the child’.26

The prosecutor can dispense with the assessment if
it is in the best interests of the child; in which case
the reasons for dispensing with the assessment
must be recorded. A prosecutor can decide to
divert if the matter is a Schedule 1 offence and a
level 1 diversion option, and the matter then
proceeds no further. The decision to divert will be
referred to a magistrate in chambers, who will
make the diversion an order of the court.27

26 Institute for Security Studies
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However, if a case is not diverted by the
prosecutor it proceeds to a preliminary inquiry,
where a decision to divert can also be taken. In all
cases, a matter may only be diverted if the child
acknowledges responsibility for the offence; the
child has not been unduly influenced to
acknowledge responsibility; there is a prima facie
case against the child; and the prosecutor
indicates that the matter may be diverted. 

Where a child is charged with a schedule 3
offence, the Director of Public Prosecutions
(DPP) must agree to the diversion. In the case of
schedule 2 and 3 offences the views of the victim,
or any person who has a direct interest in the
affairs of the victim, and the police official
responsible for the investigation of the matter
should be taken into account, where it is
reasonably possible to do so. Other considerations
include, inter alia, the seriousness of the offence
and whether the child has a record of previous
diversions.28 In practical terms, diversion is also
dependent on the availability of appropriate
diversion programmes, and the presence of an
NGO service provider for these programmes near
the child’s home. 

Ideally the diversion programme should be
‘restorative’ in nature, where both victims and
offenders are given the opportunity to participate
in a restorative process, such as victim offender
mediation or victim offender conferencing.
However, not all diversion programmes are fully
restorative in nature. In order to determine
‘restorativeness’, various factors are taken into
consideration, namely; does it address harms and
causes? Is it victim oriented? Are offenders
encouraged to take responsibility for their
actions? Are all stakeholder groups involved? Is
there an opportunity for dialogue and
participatory decision making? Is it respectful to
all parties? While the central objective of
diversion is to encourage children to take
responsibility for the harm caused by their
actions, thereby promoting the integration of the
child back into the family and community, it also
creates an opportunity for them to talk about the
circumstances surrounding their offending
behaviour.

The Act states that all diversion programmes
should be ‘structured in a way that their
effectiveness can be measured’. Thus, service
providers are expected to ensure that quality
assurance takes place through the effective
monitoring and evaluation of programmes. This
preliminary study sought to examine the
documentary records of children diverted to a
specific diversion programme run by Khulisa, in
Pinetown, Durban, in order to draw conclusions
about, inter alia, the children participating in the
diversion programme, their offences, their
experiences of the diversion programme, and the
efficiency and effectiveness of the programme.  

METHODOLOGY

The nature, scope and challenges associated with
youth diversion in this country have been widely
researched and written about.29 This preliminary
study, in which documentary records of children
diverted to Khulisa’s30 ‘Positively Cool’ diversion
programme were analysed, was conducted in June
2010.31 A profile of the children was compiled from
documentary/statistical information in ‘divertee’
case files at Khulisa’s regional office in Pinetown.
Triangulation was achieved through semi-
structured interviews with two key informants; the
diversion manager and the diversion programme
facilitator of the programme. All identifying
information, such as the names and addresses of
the children, was deleted to protect the identity of
the children and maintain anonymity and
confidentiality. Due to the unobtrusive nature of
the research, the data collection process did not
affect the integrity of the data collected, and
uniformity and objectivity was maintained in all
cases. Both quantitative and qualitative content
analysis was utilised to categorise and unravel
textual recordings in ‘divertee’ case files.   

A purposive, non-probability sampling technique
was adopted. Only children who had committed
Schedule 1 and Schedule 2 offences and had been
diverted by prosecutors from the Pinetown Court
to the ‘Positively Cool’ diversion programme
between 1st April 2009 and 30th September 2009,
were included. This programme deals with youth
between the ages of 14 and 18 years. One or more
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of the following outcomes are expected of each
programme: development of self-awareness,
development of self-management skills, building
self-esteem and self-image, replacing negative
behaviour with positive behaviour, understanding
the impact of behaviour on self and other people,
rebuilding of damaged relationships in the
community, and empowering self in peer
relationships.

The facilitator is responsible for facilitating the
diversion programme sessions, providing
mentoring to the youth, and supporting the youth
and his/her family by looking at what impact the
diversion programme has had on the child. At the
outset, both the child and his/her parents are
interviewed in order to establish the needs of the
child. Once this information is available to the
facilitators, they complete a pre-programme
assessment. The children also complete a pre and
post behaviour assessment in order to establish
whether or not behaviour changes have resulted
due to the programme. Information on the
participants’ age, gender, level of education, and
type of offence was extracted from the files,
providing us with a profile of the children.
Children’s views and experiences, as recorded by
the diversion facilitator, were also accessed from
the files. 

Six months after the completion of the
programme, the facilitator makes telephonic
contact with the family members and/or children
to inquire about the children’s progress. In this
instance the last follow-up call would therefore
have taken place by March 2010. This feedback is
then recorded and captured in the offender files.
Information on reoffending and whether or not
the programme had an impact (if any) on the
children’s behaviour was accessed from these
written records of the feedback from these calls
(as recorded by the facilitator), as well as from
face-to-face interviews with the manager and
facilitator. These individuals provided further
valuable insights on the impact of the diversion
programme.

As highlighted in the discussion below, a major
impediment in this study was incomplete record

keeping by the service provider, and in many
instances important information was missing from
the records.  

RESEARCH FINDINGS 
AND DISCUSSION

Fifty-four youth offenders were referred to the
programme between 1 April 2009 and 30
September 2009. The oldest was 18 and the
youngest only 13 years of age at the time of
diversion. The mean age of the children was 15,5
years. While the children’s educational levels and
grades ranged from grade 5 to 12, most children
were in grade 9 (n=10), grade 10 (n=12), grade 11
(n=5) and grade 12 (n=8) at the time of their
offence. Interestingly, eight children were not in
school, either temporarily or permanently. Textual

Table 1: A profile of the children in the Khulisa
study

Demographic profile of Data set Percentage 
children
Number of cases 54 100
Number of perpetrators 54 100
Age distribution
13 yrs 3 05,56
14 yrs 7 12,96
15 yrs 11 20,37
16 yrs 18 33,33
17 yrs 13 24,07
18 yrs 2 03,70
Gender
Male 35 64,81
Female 19 35,19
Current school grades
5 1 01,85
6 1 01,85
7 1 01,85
8 6 11,11
9 10 18,52
10 12 22,22
11 5 09,26
12 8 14,81
Not in school 8 14,81
Technical school 1 01,85
Unknown 1 01,85
Types of offences
Assault 5 09,26
Assault (GBH) 7 12,96
Theft 33 61,11
Housebreaking 2 03,70
Drug-related crimes 6 11,11
Crimen injuria 1 01,85
Classification of offences
Minor 22 40,74
Moderate 30 55,56
Serious 2 03,70
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information was analysed according to the
following themes: The child and the offence; family
life and relationships; the impact of diversion;
compliance; and programme evaluation.

The child and the offence

Most referrals were for theft (n= 33), followed by
assault with intent to do grievous bodily harm
(GBH) (n=7) and common assault (n=5). Six
children were involved in drug-related crimes, and
two in housebreaking. For the majority of the
children this had been their first offence; making
them ideal candidates for diversion. Five children
were repeat offenders but it was not apparent
whether they had participated in a diversion
programme on a previous occasion or not. 

A prerequisite for diversion is that the child
acknowledges responsibility for the offence. The
majority of the children (n=43) accepted
responsibility for their actions, with many
expressing remorse for their actions: ‘Yes, if I can
turn back the hands of time, I wouldn’t have done
what I did.’ Only one child did not accept
responsibility. The issue of accepting responsibility
was not clearly indicated in the files of ten children.  

Only nine children admitted to being addicted to
some form of substance. The majority of children
used alcohol and cigarettes. According to the
facilitator, children sometimes arrived under the
influence of alcohol and missed out on valuable
lessons taught during the sessions. 

Money and money-related issues was another
popular reason for involvement in crime. Some of
the reasons cited for stealing included
unemployment of parents, hunger and to ‘buy
school shoes’.   

Five children admitted that they were provoked
and reacted in anger. Of these, three claimed that
they were accused of stealing and ended up
fighting, while another (who stabbed his friend
with a nail clipper), claimed that he did it out of
anger. Another child who was in a fight with a
group of boys claimed that they were provoked and
acted in ‘self-defence’.

Family life and relationships

Family environment is one of the most important
influences on the psychosocial development of
young people.32 At least half of the children said
they had a good relationship with their families
and extended families. Eight children described
their relationships with their parents or guardians
as strong, and had realised how their crime had
affected not only themselves, but also those closest
to them. Only three children described their
relationship as poor, and another four said their
relationship was ‘average’. In the case of twelve
children, this information was not available.
However, in the majority of cases (n=17) the
children came from homes where parents were
divorced, single, or had never married, while in
seven cases one or both parents had died. Again,
this information was missing in seventeen cases. 

Twenty-two of the forty-two children said that they
wanted to change either themselves and their
behaviour or their relationships with their families
and friends. Many children wanted to ‘be a better
person’ and to make their families proud. One child
even wrote that she wanted to change her bad
behaviour and ‘learn harder’, while others said that
they want to be ‘a good friend to rely on’ and ‘a good
listener’. One child, who was adopted, said that he
wanted ‘different parents’.

Ten children admitted falling prey to peer pressure
from their friends.  This is not surprising, since
deviant youth seek out other deviant youth, and
the greater the exposure the youth has to deviant
peers, the more likely s/he is to be influenced
negatively by them. Some children realised that
their friends can be a bad influence on them and
said they want to ‘change friends’. One child said
that his three wishes were to ‘quit being a criminal,
quit having bad friends and quit smoking.’ Quite a
few children also mentioned how they would like
to get closer to God. 

The school environment plays a major role in the
lives of children; not only in the development of
their self-esteem but also profoundly influencing
their hopes and dreams. At least 30 children had a
positive attitude towards school and said that they
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enjoy school and learning new things. Only four
children had a negative attitude towards school,
claiming that they disliked school, the teachers,
and just school life in general. For 20 of the
children this information was not available. Of the
46 children that were still schooling, 25 had never
failed a grade, and were doing relatively well in
school. However, the majority of the children had
failed grades at school. In one case, a 13-year old
child was still in Grade 5. 

The impact of diversion

The diversion programme facilitator is responsible
for making follow-up calls to parents and/or family
members to ascertain if, and in what way, the
programme has impacted on the child’s behaviour;
and whether or not the child’s behaviour has
improved, remained the same or deteriorated.

The majority of the children (n=43) were able to
sustain the positive outcomes of the programme
during the six months since participation in the
programme. Deterioration in behaviour was noted
in the cases of two children. Both children were
female, black, had committed theft, were 16 and 17
years old and came from poorer areas such as
Hammersdale and Chesterville (urban townships).
Both children came from incomplete families
where the parents were either single or had never
married, and both parents reacted with
punishment to their child’s offence. Of the children
that could be reached, the majority had not
reoffended. According to the facilitator this meant
that these children had not committed any further
offences and had not come into conflict with the
law since attending the programme. Four children
and/or their families could not be reached to
ascertain this fact.

Compliance

Attendance and participation is compulsory for all
the children. Forty-two children (out of 54)
attended and participated well in the programme,
going on to graduate from the programme. Of the
12 children that did not complete the programme,
one child was referred to another programme to
complete the sessions he had missed, and 11

children did not complete the programme. These
children displayed very poor attendance or no
attendance, showed a lack of interest, and some
didn’t attend the programme at all. These files were
closed and their cases referred back to court.
According to both the manager and facilitator,
some of the reasons for non-compliance included
non-interest, bus strikes (inability to attend), and
dishonesty. Some children do not complete the
programme because of transport costs. However,
even where children were given money for
transport, some still did not attend. This may be
due to a lack of commitment and interest, and the
fact that at the beginning of the court process, the
case against the child is withdrawn. Thus there is
no compulsion to complete the programme.
Although children are warned of the consequences
of not attending and completing the programme,
in some cases the child’s full commitment is
lacking.  

Programme evaluation

Interviews with the facilitator revealed that Khulisa
uses both short term and ‘long’ term evaluation.
Short term evaluation is based on the child’s
attendance, homework, involvement in group
discussions, and their overall interactions. Once
the follow-up calls are made, the facilitator will
tick one of three options: reoffended, deteriorated
or improved. She explained that she often went
beyond what the diversion manual prescribes and
would give the children little ‘tasks’ to do at home. 

I normally ask the children to do just little acts
of gratitude at home, you know, make your mom
some coffee, just wash the windows, just once off
and see what the reaction will be. So once
they’ve done that, they come back to class and
we say to them okay ‘share how that made you
feel, don’t you want to feel like that forever, like
all the time? That means you must keep doing
this…’ The children are aware that these little
‘tasks’ are not a part of the programme and that
they won’t be punished for not doing them. In
some instances the children will come to the
session the next day and say; ‘you know, I tried
that, I made my mom coffee and she was so
happy that she gave me five rands’.
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The facilitator further explained that this is how
she is able to measure the impact; ‘they want to
feel special, they want to feel loved, so it’s up to
them what they want to do, over and above the
programme’.

Internal ‘long’ term evaluation takes place only in
the form of one or two follow-up calls made by
the facilitator four to six months after completion
of the programme to ascertain the progress of the
children. Parents and/or guardians provide
information on the behaviour of the child, the
child’s school attendance and performance,
challenges that parents may be facing, and
whether and how the programme has impacted on
the child’s life. Khulisa only contacts those
children that have graduated and thus no
information was available on the eleven closed
files.

DISCUSSION

As emphasised by Ward et al in the opening
paragraphs of this paper, the discussion below
highlights the fact that risk factors act as
‘contextual drivers’ to anti-social conduct, and that
children grow up within ‘an ecology of contexts
where smaller more intimate contexts such as
family and school are nested within larger
contexts such as neighbourhood’.33 Family and
community factors also intersect with the levels of
violence occurring at schools. Results from the
2012 National School Violence Survey highlight
the extent to which this happens; showing that by
the time young people enter secondary school
many of them have already been exposed to
violence, either as victims or witnesses, in their
homes or communities.34

The findings indicate that the majority of the child
offenders referred to the programme are male,
isiZulu speaking,35 in Grade 10, and come from a
poor socio-economic and disadvantaged
background. They reside in areas plagued by
widespread poverty, unemployment, a high
prevalence of HIV infection, crime, abuse,
domestic violence, orphaned children,
dysfunctional households, low levels of education,
and a general lack of support.36
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One of the most powerful factors in the
development of antisocial behaviour is deviant
peer influences, which can affect an adolescent
both directly and indirectly. In the case of direct
peer pressure, children are coerced into taking
risks. Due to the fear of rejection, or the desire for
peer approval, the child will be indirectly
influenced by his or her peers. ‘The peer group can
be enormously powerful in transmitting culture,
values, and norms that influence behaviour.’37 At
least ten children admitted to falling prey to
negative peer influences.

Non-compliance of diversion orders is a major
challenge to the implementation of diversion
programmes, and is plagued by inconsistency and
uncertainty. The study found that at least 11
children displayed very poor attendance or no
attendance, showed a lack of interest, and that
some didn’t attend the programme at all. This is a
cause for concern, especially in the light of the fact
that the Act is specific on compliance and the
procedures to be followed in cases where
compliance is lacking.38

However, the lack of commitment of children must
be seen against certain problems in the way the
system deals with non-compliance. A recent
research report39 highlighted a number of
challenges experienced by diversion service
providers, due to the lack of uniformity in the
official forms used by the courts and
inconsistencies among presiding officers and/or
prosecutors who deal with diversion matters. This
may be due to a lack of commitment and interest
on the part of court officials. Some courts
withdraw the charges before the child can attend
the diversion programmes and others withdraw
the charges after successful completion of the
programme. Some courts require reports on
completion of diversion programmes and others
just want to know whether the child was compliant
or not. Some courts are not even interested in
whether the child complied with the diversion
order or not. Some courts want the child to come
back to court after completion of the programme,
and others close the file once the child is diverted.
Therefore, service providers also tend to be lax in
emphasising and monitoring compliance. 
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The Act has a strong restorative ethos, and
diversion programmes are just one of many
mechanisms through which restorative values and
practices may be incorporated. In order to
determine whether or not a programme or process
is restorative, practitioners and scholars refer to
and make use of a ‘continuum’ of restorative
justice. In so doing, they are able to declare a
programme to be less or more restorative. Thus, if
a diversion programme addresses the harms and
causes of the offence, and encourages the
offenders to take responsibility, but ignores the
victims of the crime, it can be said that the
programme is ‘potentially’ or ‘partially
restorative’.40 The ‘Positively Cool’ diversion
programme answers ‘yes’ to three of these
questions. It addresses the harms and causes,
encourages the child to take responsibility, and
provides the child with an opportunity for
dialogue and participatory decision-making.
However, the involvement of the victim is
minimal or non-existent. This means that all
parties are not involved in the decision-making
process, and thus the programme can only be
described as ‘partially restorative’.

RECOMMENDATIONS

Recent research indicates that ‘good [outcome]
evaluation practice is lacking in South African
programmes’.41 As was evident in this study,
service providers tend to not pay much attention
to an evidence-based approach to programme
delivery, and do not put in place adequate
mechanisms whereby the efficiency and
effectiveness of the programme can be properly
measured. It is extremely difficult to effectively
monitor and evaluate diversion programmes if
accurate and reliable statistics are not available. In
this study, for example, information in the
children’s files was at times found to be
inconsistent and incomplete. This in turn impacts
negatively on the service provider’s information
management systems. It also raises the question
whether the integrated information management
system as envisaged by the Act42 has been
established and implemented. Role players and
decision makers in the child justice sector need
accurate and reliable information, not only on the

number of children in the system, but also on
their ‘pathways’, once diverted from the system.

Intake forms and pre and post assessment forms
used by service providers, containing information
on the child, the crime and his or her background,
should be standardised and consistent for all
service providers. This would contribute to better
record keeping and synergy between government
departments and NGO service providers. These
should form part of a national data base for court
personnel (prosecutors and magistrates) which
would lead to better monitoring and evaluation of
programmes. 

While Khulisa uses both short term and ‘long’
term evaluation interaction, there are no clear
indicators set out to measure success. It is not
enough to merely talk to the parents six months
after the programme has been completed. In
addition to the follow-up calls, face-to-face
interviews and assessments with the children and
their parents or primary care-givers would go a
long way towards understanding how children
experienced the programme and whether it has
made a difference to their behaviour. This would
enable one to obtain a more comprehensive
picture of how children themselves experienced
the programmes, whether it made a difference in
their lives, and how they viewed criminality.
Interviews with educators (if the child is in
school) on the child’s behaviour in school would
also provide valuable insights. A more focused
and in-depth follow-up process would yield better
information, which can be used to strengthen and
improve the programme.

An in-depth qualitative study that seeks the
opinions and experiences of the children
themselves is recommended. In addition, a
national comparative study of programmes offered
by other service providers would prove to be
extremely beneficial in identifying good practice,
sharing information and providing guidance for
less resourced service providers in the NGO
sector. This would lead to a greater understanding
of the individual risk factors that contribute to
reoffending. Greater support for children through
community mentors and/or a buddy system could
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go a long way towards providing children with the
necessary support to sustain the outcomes of the
programme.

Evaluation research in South Africa has utilised
mostly non-experimental designs.43 While some
writers view such studies as having absolutely no
form of control or comparison and being ‘of
almost no scientific value’,44 and believe that only a
randomised experimental design can provide
reliable information on the impact of a
programme, there are others that disagree. Even
though true randomised experimental designs are
seen by some as the best way to determine the
impact of a programme, quasi-experimental
methods/approaches that have many, but not all,
of the attributes of the true experimental design
may be seen as a powerful alternative.45 The choice
of method will depend upon the nature of
questions being asked, how time consuming it is,
and the human and financial resources available,
especially in the South African context.46 While it
may be unrealistic to expect service providers to
monitor the effectiveness of every diversion
programme, they should make a dedicated effort,
in collaboration with researchers, to ‘conduct a
small number of carefully designed outcome
studies of different diversion programmes to
inform good practice’.47

Even though only 11 children did not complete
the programme, non-compliance of diversion
orders is a major challenge to the implementation
of diversion programmes and is plagued by
inconsistency and uncertainty.48 However, this
problem may be generated by the system itself,
where some children do not feel compelled to
complete the programme, since the case is
sometimes withdrawn at the beginning of the
court process. Although children are warned of
the consequences of not attending and completing
the programme, in the main the child’s full
commitment is lacking. Therefore, it may be
better to keep the case pending until the child has
completed and graduated from the programme,
and only withdraw the case if the child shows
commitment to the programme, shows genuine
remorse, and there is evidence of positive
behaviour change. 

One of the biggest challenges facing service
providers in the youth diversion sector is
accessing adequate funding. According to the
diversion manager, while the Department of
Social Development provides substantial funding
for the implementation of diversion programmes,
it does not cover operational costs. For this, heavy
reliance is placed on international and national
donor funding. Funding constraints also impact
on the ability of the NGO to attract and retain
suitably qualified staff for the development and
implementation of programmes.  

Another challenge raised by the facilitator was the
training of facilitators. Facilitators are usually
trained in English, while the majority of children
in the programme are isiZulu speaking with 45
out of 54 children (83,3%) speaking isiZulu. In
order to retain the quality of the message provided
by the programme, it is recommended that
cultural and linguistic backgrounds of children be
accommodated in the content and delivery of
diversion programmes.

CONCLUSION

The research found that the majority of children
that attended the diversion programmes can be
considered to be ‘at risk’ due to the various
negative social conditions they find themselves in.
As emphasised in the opening paragraphs of this
paper, and highlighted in the findings and
discussion above, risk factors act as ‘contextual
drivers’ to anti-social conduct, and children grow
up within ‘an ecology of contexts where smaller
more intimate contexts such as family and school
are nested within larger contexts such as
neighbourhood’.49 Risk and protective factors
‘operate and interact on a number of levels,
typically at individual, familial and community
levels and in everyday settings where young
people interact regularly and frequently’.50

The children in this study live in disorganised
neighbourhoods where poverty and crime is rife.
They perform badly in school, are exposed to
negative peer influences, abuse substances, and
live in unfavourable conditions where only one
parent is working. Despite programmatic
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interventions such as diversion programmes, the
social conditions that children grow up in and
return to on a daily basis, unfortunately remain the
same. Sustaining the outcomes of the diversion
programmes therefore remains a challenge. Much
broader interventions at the individual,
relationship, community and societal level, as well
as those that specifically address ‘developmental
pathways towards anti-social behaviour’,51 will have
to be undertaken simultaneously. Furthermore,
South African diversion programmes have some
way to go in terms of basing interventions on
systemic and ecological approaches, and
incorporating adequate programme theory at the
programme development stages.52

Despite the many challenges facing diversion
programmes, they do have the potential to
positively influence the behaviour of children and
reduce the risk of further exposure to crime,
violence and victimisation while the child is in the
criminal justice system. However, there is an
urgent need for government departments to
strengthen the delivery of a wide range of social
services, to review the implementation of policies
that prioritise the creation of safe environments for
young people, and to provide support and
interventions for those exposed to ongoing
violence and crime. The need for the efficient and
rapid implementation of an integrated and
coherent youth safety strategy, involving a wide
range of relevant stakeholders, cannot be
overemphasised.53
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The North Gauteng High Court, Pretoria, has
described the Child Justice Act (CJA) as having
introduced a comprehensive system for the
treatment of children in conflict with the law; one
that represents a decisive break with the traditional
criminal justice system.1 Under the CJA ‘the
traditional pillars of punishment, retribution and
deterrence are replaced with continued emphasis
on the need to gain understanding of a child
caught up in behaviour transgressing the law …
and reintegration of the child into the community’.2

Whilst this is certainly true as an aspirational and
operational departure point for the CJA, in reality
the courts have experienced some difficulties in
determining when the Criminal Procedure Act
(CPA) is to be read together with certain provisions
of the CJA, and when not. The issue of automatic
review of sentences of children has proved to be a
particularly thorny issue for interpretation by the
courts. 

This article begins by explaining how ‘review in the
ordinary course’ works for offenders in the

mainstream criminal justice system, how the
provision for ‘automatic review’ was concept-
ualised, and how it differs from ‘review in the
ordinary course’. The article then goes on to
discuss the deliberations regarding automatic
review, both by the South African Law Reform
Commission and in parliament. This discussion is
provided as a backdrop to inform the reader, but
would not be of assistance to the courts in the
exercise of statutory interpretation, because the
Supreme Court of Appeal has found that ‘little
purpose is to be served by speculation as to the
intention of parliament’.3 The article explains
Section 85 of the CJA, and identifies the problems
regarding its interpretation, before discussing the
cases. The judgments of two full benches of the
High Court in the cases of S v FM and S v LM are
then closely examined. The contextual approach
followed by both courts in coming to their
conclusions, as well as their attention to children’s
constitutional rights, is evaluated at the close of
the article.

IN THE ORDINARY COURSE 

South African criminal procedure affords some
offenders the right to have their cases ‘reviewed in

The automatic review of
child offenders’ sentences
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This case note considers the automatic review of child offenders’ cases. Adult offenders’ cases go on
‘review in the ordinary course’ in limited circumstances, but section 85 of the Child Justice Act aims to
provide automatic review in a wider range of cases. The wording of section 85 and how it should be read
with the Criminal Procedure Act has caused interpretational difficulties. Two cases have provided
answers to certain questions: Do all cases regarding children under 16 years go on review? Do all cases
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the ordinary course’ under the Criminal
Procedure Act 51 of 1977. This unique provision
requires the records of the cases eligible for
review to be typed up and sent to a judge of the
High Court.4 Lawyers describe this procedure as
being ‘sui generis’, which means ‘one of a kind’,
because although it is referred to as a review it is
in fact closer in nature to an appeal, as the
reviewing judge has powers that go beyond the
usual review. The procedures are set out in
sections 302-304 of the CPA. The judge reviews
the record in chambers, and must determine
whether the proceedings were in accordance with
justice. If the judge is uncertain as to whether the
required rules were complied with, s/he will seek
information from the magistrate, who must
respond to the inquiry. In some cases the opinion
of the Director of Public Prosecutions may also be
sought. If the judge finds that the proceedings
were in accordance with justice s/he issues a
certificate to this effect. If it appears to the judge
that the proceedings were not in accordance with
justice, or if doubt about this exists, s/he places
the record before a court comprised of two
judges, which sits as a court of appeal. In
important cases, the deputy Judge President may
convene a full bench of three judges.5 This process
has proved to be a protective measure,
particularly for unrepresented accused persons,
and has also promoted consistency in sentencing.6

Section 302 of the Criminal Procedure Act (CPA)
is headed ‘Sentences subject to review in the
ordinary course’ and it delineates the types of
cases that are included within its ambit.
Essentially there are three considerations – the
type of sentence, the experience of the judicial
officer who passed the sentence, and a
requirement that the offender was not legally
represented. The sentences to which the review
procedure is applicable are imprisonment
(including detention in a child and youth care
centre) for a period exceeding three months if the
judicial officer has been a magistrate for less than
seven years, or exceeding six months if s/he has
been a magistrate for longer than seven years.

DELIBERATIONS ABOUT 
THE CHILD JUSTICE BILL AND
AUTOMATIC REVIEW

When drafting the Bill that would culminate in
the Child Justice Act (CJA), the South Africa Law
Reform Commission (SALRC) considered the
‘review in the ordinary course’ provided by
section of 302 of the CPA to be insufficiently
protective of the rights of child offenders to be
detained as a measure of last resort and for the
shortest appropriate period of time.7 This was
based on reports by monitors and social workers
who had found numerous cases of children
serving prison sentences because they could not
pay paltry fines. Such sentences escaped High
Court scrutiny because they were short sentences,
were imposed by longer serving magistrates, or
because the child had been legally represented.8

The SALRC’s proposed Bill therefore extended
automatic review to any residential sentence,
regardless of the length of the sentence, the
experience of the magistrate or whether the
accused was represented.9

Although the Child Justice Bill (CJB) was first
introduced into Parliament in 2002 it was not
until 2008 that the final deliberations occurred.10

The relevant clause of the CJB looked similar to
the final version of section 85. The minutes of the
Justice and Constitutional Development
parliamentary portfolio committee (the portfolio
committee), as recorded by the Parliamentary
Monitoring Group (PMG), indicate that the
intention was that there would be automatic
review of ‘decisions from the lower courts’.11 By
this stage, the clause had been altered to provide
different rules for two age categories – below 16
years and between 16 and 18 years – to bring it in
line with an amendment that had been made to
the Criminal Procedure Act regarding the rules
for appeal.12

It is clear from the PMG minutes that the
portfolio committee intended that all sentences
imposed on children below the age of 16 years
should go on automatic review, whilst ‘any
custodial sentence’ imposed on a child in the
category 16 to 18 years should be so treated. The
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PMG minutes also confirm that the portfolio
committee considered the automatic review to
operate regardless of whether the child was legally
represented, and in any case, as was pointed out at
the portfolio committee hearings, all children
dealt with in terms of the CJA would be legally
represented.13 It appears, though it was not crisply
stated by the portfolio committee, that the clause
that would eventually become section 85 of the
CJA would render the operation of section 302
‘review in the ordinary course’ redundant. The
lack of clarity about whether section 302 of the
CPA continued to have any relevance to child
offenders drifted into the wording of section 85,
and has subsequently caused difficulties in
interpretation for courts working under the
operation of the new law. 

The above deliberations have been included in
this article so that the reader might understand
what the aim behind the provision was, but the
parliamentary debates cannot be used to guide
interpretation of the CJA. The Supreme Court of
Appeal, in Natal Joint Municipal Pension Fund v
Endumeni Municipality14 has made it clear that the
courts will restrict their inquiry about the
meaning of a particular section in an Act to the
words actually used in the provision under
scrutiny. Although lawyers often attempt to
adduce evidence of what was intended by the
legislature, or the drafter of the laws, the court
deemed this to be unhelpful. This approach was
more recently affirmed in Director of Public
Prosecutions, Western Cape v Prins and Others.14

In that case the court was called upon to interpret
the Criminal Law (Sexual Offences and Related
Matters) Amendment Act,  insofar as it failed to
provide penalties for sexual offences. The court
rejected the various explanations as to what the
legislature had intended, and instead relied on the
fact that the legislation evidently anticipated that
if offenders were convicted of sexual offences,
they would be sentenced. However, while the
inevitable starting point is the language of the
provision, the context and the purpose of the law
are also important, as will be demonstrated in the
approach adopted by the courts in the two cases
discussed below. 

AUTOMATIC REVIEW UNDER THE
CHILD JUSTICE ACT 75 OF 2008

Section 85 of the CJA reads as follows:

Automatic review in certain cases
(1) The provisions of  Chapter 30 of the 

Criminal Procedure Act dealing with the
review of criminal proceedings in the lower
courts apply in respect of all children
convicted in terms of this Act: Provided that
if a child was, at the time of the commission
of the alleged offence-
(a) Under the age of 16 years; or
(b) 16 years or older but under the age of 18 

years, and has been sentenced to any
form of imprisonment that was not
wholly suspended, or any sentence of
compulsory residence in a child and
youth care centre, providing a
programme provided for in section
191(2)(j) of the Children’s Act,

The sentence is subject to review in terms of
section 304 of the Criminal Procedure Act by a
judge of the High Court having jurisdiction,
irrespective of the duration of the sentence.

The first apparent problem with section 85 is its
reliance on chapter 30 of the CPA and the specific
reference to section 304. Chapter 30 is entitled
‘Reviews and appeals in criminal proceedings in
lower courts’ and it deals with the procedure on
reviews and appeals. If this new automatic review
rule envisaged in section 85 of the CJA was
supposed to replace the old rule in the CPA, why
did section 85 make chapter 30 apply? The answer
to this lies in the fact that although the CJA
introduced a new child justice system, it lies on
the bedrock of the criminal procedure laid out for
all criminal matters in the CPA. Thus, not every
detail of procedure appears in the CJA. For
example, plea procedures are not spelt out in the
CJA, but a child pleading to a charge would do so
according to the procedures set out in the CPA. 

Similarly, although section 85 indicates what
triggers automatic review, and sets out the special
rules, the procedure of how such reviews are to be
undertaken are detailed in chapter 30 of the CPA
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and are not repeated in the CJA. That is the
reason why section 85 refers to chapter 30, and to
section 304, which deals with the procedure of
review. Section 4 of the CJA explains that the
CPA applies except insofar as the CJA provides
for amended, additional or different provisions or
procedures. Schedule 5 to the CJA sets out in
tabular form how the CJA is to be read together
with the CPA, and how all the sections relating to
review procedures are to be read with sections of
the CJA. The schedule should be clearer that
section 302 (the procedure for ‘review in the
ordinary course’) is superseded by the new
section 85. 

Other interpretational difficulties arise from the
wording of section 85. These include whether
legal representation of the child has any relevance
(as the section is silent on this issue), and
whether the words ‘criminal proceedings in the
lower courts’ include regional courts within its
ambit. A further problem is the fact that section
85 includes only a term of imprisonment that
‘was not wholly suspended’. The old section 302
of the CPA did not include this limitation, giving
rise to the question whether the CJA has in fact
reduced the rights of review of cases involving
children in the 16 to 18 year old category. 

The CJA came into operation on 1 April 2010 and
it was not long before the courts began to
experience difficulties in interpreting section 85.
In a judgment of the Northern Cape High Court,
Kimberley, S v Fortuin [2011] ZANCHC 28,17

Judge Olivier grappled with the question whether
section 85 of the CJA could be read alone,
without reference to section 302 of the CPA. The
judge found that the requirement in section 302
that offenders who are legally represented are
excluded from review could not logically be
expanded to apply to section 85 of the CJA,
because under sections 82 and 83 of the latter
Act, the child is always assisted by a legal
representative. This approach was endorsed by
other High Courts in the Western Cape, Eastern
Cape and Free State.18

The case of S v FM: A constitutional
reading of automatic review arising
from regional courts

The question of whether section 85 applies in
relation to cases from the regional court as well as
the district level of the magistrate’s court came up
in the course of a special review of a case that was
referred to the North Gauteng High Court,
Pretoria. The regional court magistrate was
uncertain as to whether regional court cases
should be sent on automatic review. Due to the
importance of deciding the proper interpretation
of the clause, the Deputy Judge President convened
a full court to hear the matter. The case is reported
as S v FM 2013 (1) SACR 57 (GNP). The crime
was a serious one and therefore had been heard in
a regional court. The accused, who was 14 years
old at the time of the offence, had pleaded guilty to
‘an act of sexual penetration’ of an 11 year old girl
who was unable to consent to sexual intercourse
due both to her age and the fact that she was
mentally disabled. A crime of this nature would
attract a sentence of life imprisonment for an adult
under the minimum sentences legislation,  but that
legislation has never applied to child offenders
below 16 years of age, and since the case of Centre
for Child Law v Minister of Justice [2009] (2) SACR
477 SACR 477 (CC) no longer applies to persons
who were 16 or 17 years of age at the time of the
commission of the offence. The regional court had
heard from the probation officer’s report that the
boy’s home circumstances were impoverished, he
had dropped out of school and started using drugs,
including nyaope (a mixture of dagga and heroin).
The court had set a sentence of ten years effective
imprisonment, plus a further five years suspended
on certain conditions. 

The Centre for Child Law was admitted as amicus
curiae (a friend of the court). The legal represent-
ative of the accused, as well as counsel for the
amicus curiae, argued that section 85 applies to
cases decided by the regional court, because the
words ‘lower courts’ in that section includes both
the district and regional courts, and that section 85
of the CJA should be read alone, without reference
to section 302 of the CPA. The state argued, on the
contrary, that on their reading of the law only the
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cases involving sentences of detention longer than
three months or six months (depending on the
length of the experience of the magistrate
concerned) would go on automatic review. As a
general rule, regional courts are presided over by
more experienced magistrates. Furthermore, the
state pointed out that a child accused sentenced to
a term of detention would also have the right to
appeal without first applying for leave, and that
automatic review was therefore unnecessary for
this category of offenders. 

Judge Tuchten, writing for the full court,20

explained that interpretation must be conducted in
a contextual manner in the light of the document
as a whole.21 The apparent purpose of the
document is important. A sensible meaning is to
be preferred over one that leads to insensible
results or undermines the apparent purpose of the
document, though a court should not be tempted
to stretch the meaning of the actual words of the
text too far in the attempt to reach a sensible
outcome.22 When a statute is capable of different
meanings, a court should prefer the interpretation
that better promotes the spirit, purport and objects
of the Bill of Rights.23 Having laid this groundwork,
Judge Tuchten then examined the legal framework
in a contextual manner. He concluded that ‘current
legal policy favours a high degree of scrutiny over
sentences imposed on child offenders’.24

The judge went on to undertake an analysis of the
provision against the constitutional rights
guaranteed to children. He considered that section
28(1)(g) of the Constitution gives every child the
right not to be detained, except as a measure of last
resort, in which case the child may be detained
only for the shortest appropriate time. He noted
that the preamble to the CJA refers to the
Constitution, the Convention on the Rights of the
Child (CRC) and the African Charter on the
Rights and Welfare of the Child (ACRWC). In
particular, he observed that article 37, regarding
detention as a measure of last resort and shortest
appropriate period of time, is framed in similar
terms to section 28(1)(g) of the Constitution, and
he drew attention to the fact that the ACRWC
provides that the essential aim of the treatment of
every child found guilty of infringing the penal law

shall be his or her reformation and reintegration
into his or her family, and social rehabilitation. 

Judge Tuchten then considered the arguments of
counsel in the light of this constitutional and
international law framework. He pointed out that
the state’s argument was criticised by counsel for
the accused and the amicus curiae on the ground
that it would exclude from the ambit of automatic
review the cases of children found guilty of more
serious cases, which are usually heard in the
regional courts, and carry the heavier sentences.
This would be contrary to the constitutional
injunction of, at the very least, ensuring that the
child accused is sentenced to the shortest
appropriate period of time in detention. The court
found that there was merit in these criticisms. One
of the objects of the CJA is ‘to provide for the
special treatment of children in a child justice
system designed to break the cycle of crime, which
will contribute to safer communities, and
encourage these children to become law-abiding
and productive adults’.25

The court also dealt with an ancilliary argument of
the state that the broad interpretation of section 85
being sought would add unreasonably to the
workload of ‘an already overburdended and under-
resourced justice system’.26 The court accepted that
this might be so, despite a lack of evidence before
it, but was of the view that this should not carry
weight. The court found that the solution to this
problem, consistent with the Constitution, is that
the resources must be provided if the legislature
requires the task to be done.  

The court ultimately found that, at a linguistic
level, there was merit in the state’s arguments, but
that a contextual and constitutional interpretation
favoured the arguments of the defence and the
amicus curiae. Over and above section 28(1)(g),
Judge Tuchten also made it clear that the best
interests principle included in section 28(2) of the
Constitution applies to children who have collided
with the law, and while it does not necessarily
override other considerations, the paramountcy
principle ‘does call for appropriate weight to be
given to the best interest of the child’.27 The court
accordingly came to the conclusion that section 85

CQ No. 43 June 2013  6/27/13  12:10 PM  Page 43



42 Institute for Security Studies

of the CJA should be interpreted to provide for
automatic review in respect of all children who are
sentenced to a period of imprisonment or
detention in a child and youth care centre,
including children who are sentenced in a regional
court. 

The court then considered the facts of the case and
determined, taking all factors into consideration,
that the sentence was too severe, and reduced it by
removing the suspended sentence that had been
added to the ten years of imprisonment.

S v LM: A constitutional
interpretation of several aspects
pertaining to automatic review

The Western Cape High Court also set up a full
bench to consider the interpretation of section 85
of the CJA. The full bench issued directions
inviting interested parties to join as amici curiae.
The Community Law Centre at the University of
the Western Cape and the Centre for Child Law at
the University of Pretoria both responded to the
invitation, and filed separate submissions. The
Director of Public Prosecutions in the Western
Cape and the representative of the accused also
filed submissions, and all parties presented oral
argument.28

In contrast to the offence committed by the child
FM, the offence which the child LM had
committed was very minor. He was 15 years old
and was convicted in the child justice court held at
the magistrates court in Cape Town, of possession
of one ‘stop’ of dagga.29 He was legally represented
and pleaded guilty to the offence. The court
postponed the passing of sentence for one year on
the conditions that the accused had to submit to
the supervision of a probation officer and had to
appear before the court if called upon to do so.30 In
practice, the sentence works like a conditional
caution; if the offender does not breach the
conditions and commits no further crimes during
the postponement period, no sentence will be put
into effect.

The magistrate had been uncertain whether,
despite the accused being below the age of 16

years, such a sentence should be referred to
automatic review. He accordingly sent it on special
review for consideration by the High Court. The
full bench issued directions, setting out a range of
questions that counsel should respond to in their
arguments. These included the following:

(a) Are all matters in which children under 
the age of 16 years at the time of the
offence are sentenced, subject to review,
notwithstanding that the accused was
legally represented?

(b) Are cases where children were 16 years 
or older, but under the age of 18 years at
the time of the commission of the
offence, and sentenced to imprisonment
or detention in a child and youth care
centre, subject to review, notwithstand-
ing the length of the sentence or that the
accused was legally represented?

(c) Are the provisions of s 85 of the CJA 
applicable to children sentenced by a
regional court?

(d) What is the effect of s 85 on a 
suspended sentence where such a
sentence would otherwise be reviewable
in terms of s 302 of the CPA?

With regard to the question of legal representation
Judge Henney, writing for the full bench,31 found
that the section should be interpreted within the
context of a proper interpretation of the CJA,
taking into account the principle enshrined in
section 28(2) of the Constitution that the child’s
best interests are of paramount importance in all
matters concerning a child. The court went on to
undertake a constitutionally compliant reading,
making reference to Constitutional Court
judgments that require judicial officers to read
legislation, where possible, in conformity with the
Constitution.32 Courts must prefer interpretations
of legislation that fall within constitutional bounds,
provided that such an interpretation is reasonable.33

Judge Henney found that where it is unclear
whether the CJA or the CPA is applicable, the CJA
must prevail. This is consistent with the idea that
the CJA seeks to establish a separate criminal
justice system for children. Following this general
approach, the court worked its way through the
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arguments, and set out its conclusions in
summary form at the end of the judgment34 as
follows:

All cases are subject to automatic review in terms
of the provisions of section 85 of the CJA where a
child was

(a) below the age of 16 years, or
(b) 16 years or older and under the age of 

18 years, if the sentence to
imprisonment was not wholly
suspended, or to detention in a child
and youth care centre, or 

(c) if sentenced to a period of imprison-
ment after a suspended sentence was
put into operation. 

This would be irrespective of:
(i) the duration of the sentence or the 

length of time the judicial officer had
held the rank of magistrate; or

(ii) whether the child was legally 
represented; or

(iii) whether the child was sentenced by a
regional court.

The judgment also made it clear that section 302
of the CPA does not apply to child offenders. As
in the FM case, the state had argued that the
interpretation proposed by the defence and the
amici would cause the High Court to ‘be flooded
with reviews, resulting in unmanageable
workloads for judges and other court staff ’.35 In
this instance, the Minister of Justice and
Constitutional Development put up some
statistics in support of this claim. The court was
unconvinced by the figures, and found that the
fear raised by the Minister was unwarranted.
Justice Henney went on to find that even if the
workload is increased, ‘this fact alone cannot
serve as a legally and constitutionally permissible
reason not to have these matters considered on
review’.36 The proceedings in relation to the child
FM were found to be in accordance with justice.

CONCLUSION

The conclusions reached in both S v FM and S v
LM are, in the author’s view, correct. However, it

is notable that not only did the courts reach the
correct conclusion, but they also both applied an
approach to statutory interpretation that relies on
a contextual and constitutional analysis of the
provisions. Using this expansive approach, both
courts looked beyond section 85 to the broader
aims of the CJA, and undertook their
interpretation with those objectives in mind.
Furthermore, both courts were aware of the Bill
of Rights, and the importance of its application to
their endeavours. Judge Tuchten, in particular,
went to great lengths to consider that although
there were different arguments before him that
had merit from a textual point of view, the court
was enjoined to prefer a reading which was in
keeping with the constitutional injunction that
detention must be a measure of last resort and for
the shortest appropriate period of time. He also
made the important point that the wording of
section 28(1)(g), dealing with the last resort
principle, was closely based on the wording of the
Convention on the CRC, and that the ACRWC
aims to reintegrate child offenders. Judge Henney
relied on the best interests principle, perhaps
because the sentence on review in the LM matter
did not involve detention, thus section 28(1)(g)
was less on point.    

The courts in both of the judgments discussed in
this case note were very much alive to the new
philosophy regarding the Child Justice Act. They
understood the importance of what Judge
Tuchten referred to as ‘the enhanced scrutiny of
the case of the child accused contemplated by the
CJA’. The judges saw the advantages of the
operational thrust of section 85 – the automatic
review of children’s criminal cases in as wide a
range of cases possible.

The decisions of the full bench are binding in
their respective provinces, namely Gauteng and
the Western Cape. These judgments are also
persuasive in the other provinces. Furthermore,
the legislature plans to write the courts’
interpretations into the law, as evidenced by
clause 44 of the Judicial Matters Amendment Bill
[B7-2013], which was tabled before Parliament
on 8 April 2013.37
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The reviewing judges of the future will be the
important ‘upper guardians’ of an effective child
system. Their vigilance can indeed ensure that
children’s best interests are protected in the child
justice system, that detention truly is a measure of
last resort, and, where unavoidable, that it is for
the shortest period of time so that  ‘every day a
child spends in prison should be because there is
no alternative’.38

To comment on this article visit

http://www.issafrica.org/sacq.php
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Gareth Newham (GN): Could you briefly explain
what the key developments in civilian oversight of
the police have been in the current administra-
tion?

Jenny Qhobosheane (JQ): There are two entities
that are responsible for oversight of the police,
outside the police themselves. The one is the
Independent Police Investigation Directorate
(IPID) and the other is the Civilian Secretariat for
Police. The new legislation governing the IPID has
refocused it as an investigation unit, so that it now
has the capacity to handle investigations against
the police.1 As the Civilian Secretariat for Police
we started a process of institutional and
organisational strengthening. New legislation has
now been enacted, the only outstanding aspect of
the implementation of that legislation is the
Secretariat becoming a designated department.2

On an organisational level, the Secretariat has
been capacitated to perform its functions. 

GN: What are recent achievements of the
secretariat?

JQ: At a policy level we have a new public order
policing policy, a new reservist policy and the
development of a Green Paper on policing, which
is the most important policy.3 We have also been
involved in the drafting of various pieces of
legislation, such as the South African Police
Amendment Act to strengthen the independence
of the Directorate for Priority Crimes
Investigation (DPCI),4 the Bill on the collection of
DNA for investigation purposes;5 and towards the
end of this year we’ll be redrafting the SAPS Act
entirely to bring it in line with the Constitution
and the White Paper on Policing.

GN: You talked about growth and capacity. Has the
secretariat reached its full capacity or is there room
for further growth?

JQ: When we first developed our organisational
capacity plan we agreed that we would build
capacity but not become a huge bureaucratic
organisation. We have grown from 30 people a
couple of years ago to a staff complement of 110
now. I think that we have reached our full capacity
as it stands at the moment, but we are starting to
see that there may be capacity gaps. 

GN: When we interviewed you two years ago, you
mentioned that one of the challenges of civilian
oversight is getting the police to understand your
role. Of course everywhere in the world there will
be an inherent tension in civilian oversight of the
police. Police organisations do not necessarily like
people second-guessing or overseeing what they
are doing. Has that been resolved or are there
challenges that you are still facing? What tensions
currently exist around police oversight?

JQ: The first two years were the most challenging
in terms of the police understanding our role. Even
though such tensions have mostly been overcome,
they are always going to be there and so it is
important that you institutionalise your approach
to those challenges. You institutionalise them
through effective regulations, and so we are
finalising our regulations. As areas of cooperation
increase between the Secretariat and the police, we
need to make sure that the Secretariat doesn’t get
drawn into police operational matters. At the same
time police need to recognise that policy is not just
a document. Policy needs an implementation plan.
I think our relationship has therefore become more

Secretary of Police, Jenni 
Irish-Qhobosheane
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dynamic, and that some of the challenges we faced
in the first two years have lessened. But they do
still exist, and how you manage that tension is
important. We are looking at more structured
relations with the SAPS such as through joint
compliance forums. 

GN: Over the last three years, between 2011 and
2013, there have been very high profile incidences
of police abuses – examples like the Tatane case
and the Marikana tragedy. How does the
Secretariat see this kind of policing challenge and
what is your role in relation to in trying to
understand and improve police conduct?

JQ: Two things: the stronger the IPID is, the better
it is able to deal with those specific issues because
they are firmly within the mandate of the IPID.
We need to ensure that the IPID has the capacity
to ensure that there are consequences for the
police who are involved in such actions. 

From the Civilian Secretariat for Police side, I
think that we need to be looking at what policies
and interventions are needed, and to assess how
far we have come in transforming the police and
what still needs to be done. There are areas where
the regulations are not tight enough. Also, there
are policy areas that need to be addressed, so our
focus has been on the Green Paper. The Green
Paper deals with those quite specifically. More
importantly, there needs to be an implementation
plan to address these issues, including dealing
with acts of police brutality.  

GN: What kind of regulations do you think are
not tight enough in relation to managing police
misconduct?

JQ: Over time the unionisation of the police has
meant that a lot of disciplinary issues are being
negotiated. We need to look very carefully at what
is required for good discipline and have tight
management controls. Then it becomes important
that those are set out as part of a legislative
approach. Management accountability needs to be
very strongly legislated and it cannot only be part
of a negotiated agreement. 

GN: The new legislation aimed at strengthening
the Secretariat includes provisions for police
oversight shared between the national secretariat
and the provincial secretariats as provided for in
the Constitution. Can you speak a little about the
way this has played out? Are you getting better
coordination amongst the various secretariats?

JQ: The one area of coordination is with the
provincial departments of community safety. Most
provinces are beginning to establish their
provincial secretariats. What has happened during
this process has varied from province to province,
with some provinces being ready to launch
secretariats, and others still in the process of
forming secretariats. The provinces have different
capacities to deal with civilian oversight and we
need to build on provincial capacity in this regard.
There are also a number of coordinating forums
such as the MINMEC (the inter-ministerial
committee on policing). At the end of the day it
comes down to becoming more coherent about
our reporting and engagement.

GN: Chapter 12 of the National Development Plan
deals with community safety and policing. For
example, there are very specific recommendations
around demilitarising the police and ensuring the
code of conduct is in line with disciplinary
processes. It also calls for the establishment of a
police board to develop clear standards for
appointing people, particularly into management
positions. What is the way forward in this regard?
How do you see those recommendations being
implemented? 

JQ: There are two aspects to it. The first is the
whole area of community safety. We feel that the
initiative to establish community safety forums fits
in with what the National Development Plan is
saying. This was an initiative that was started
before the National Development Plan. The other
aspects relating to the professionalisation of the
police are being dealt with in the Green Paper. As
the Green Paper is going to be the key policy, it is
important that the Green Paper and the National
Development Plan are able to speak to each other.
The Green Paper aligns with the NDP and
becomes an important way of taking forward the
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NDP. There are also a number of processes
between ourselves and the SAPS, looking at the
practicalities, that will require more detail in
relation to implementation.

GN: How would you summarise the core vision of
the Green Paper on policing in South Africa?

JQ: I think that what we are looking at is a more
professional policing organisation that offers
services to the community in the context of crime
becoming more and more complex, because you
have the growing challenge of transnational and
organised crimes.

GN: Do you think the White Paper will be
finalised this year, and will that happen before the
redrafting of the South African Police Service
legislation?

JQ: We are hoping to begin our public
consultations within the next month and we would
like to engage publicly on the Paper. It is important
that the public consultation processes take place
before we finalise the White Paper. We hope to
finish these in the next two months.

GN: Is there anything else you would like to say
about policing and police oversight?

JQ: Initially there was a very strong oversight
structure, then, to some extent, it collapsed. I think
now it remains a work in progress; and we
certainly have not reached the level we need to be
at. That is what we need to be working on.

NOTES
1. Independent Police Investigative Directorate Act, 2011, 

(Act 1 of 2011).
2. Civilian Secretariat for Police Service Act, 2011 (Act 2 of 

2011).
3. The process of drafting new legislation starts with a 

‘Green Paper’ that describes government’s preferred
policy approach. Following consultation, the ‘Green
Paper’ will usually be refined into a ‘White Paper’ that
then guides the drafting of new legislation.

4. South African Police Service Amendment Act, 2012 (Act 
10 of 2012).

5. The Criminal Law Forensic Procedures Amendment Bill 
B09-2013.
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