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Shambolic, shameful and symbolic

Implications of the African Union’s immunity
for African leaders
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Summary

African heads of state recently adopted an amended protocol on the Statute of the
African Court of Justice and Human Rights, which contains a provision that grants
immunity from prosecution to serving African Union (AU) heads of state and other
senior officials. This paper looks at the real motivation behind this provision and its
context. The amendment should be seen against the backdrop of the AU’s open
hostility to the International Criminal Court’s (ICC’s) investigations currently focusing on
Africa. The immunity provision is short-sighted, at odds with the AU’s own Constitutive
Act, does not sit with certain tenets of international law and has drawn much criticism
from civil society and human-rights groups. But, in the end, it probably serves as little
more than a symbolic fist shake in the face of the ICC.

ON 27 JUNE 2014, African heads of state and governments meeting in Malabo, Equatorial Guinea,
adopted a Protocol on Amendments to the Protocol on the Statute of the African Court of Justice
and Human Rights (known as the ACJHPR Amendment). This amendment revises the (not yet

in force) Protocol on the Statute of the African Court of Justice and Human Rights (the ACJHR
Protocol), which was adopted in 2008 to merge the African Court on Human and Peoples’ Rights
with the proposed African Court of Justice.

The aim of the 2014 ACJHPR Amendment is to grant the resultant court jurisdiction over
international criminal law, adding to the human-rights jurisdiction it currently exercises and the
general international-law jurisdiction it is expected to exercise when the 2008 ACJHR Protocol
comes into effect (whenever that may be). If that weren’t complicated enough, the ACJHPR
Amendment also introduces a change in nomenclature: the new court will be called the African
Court of Justice and Human and Peoples’ Rights (ACJHPR) (Article 8, ACJHPR Amendment).

To give effect to its aims, the 2014 ACJHPR Amendment contains a number of revisions to both
the 2008 ACJHR Protocol and the statute of the court (attached to the protocol). However, if
matters were not already confusing and time-warped, the 2014 ACJHPR Amendment is itself

a revised version of an earlier draft, approved by African ministers of justice and attorneys
general, and recommended to the African Union (AU) Assembly in May 2012 (the 2012 draft
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amendment). The 2012 draft amendment was the subject of considerable criticism
when it appeared.’ In short, general concerns were raised as to the rushed drafting
process and lack of consultation, and specific concerns were raised as to difficulties
surrounding jurisdiction, the definition of crimes, immunities, institutional design and the
practical issues of administering and enforcing an expanded jurisdiction, among others.

This paper considers the various amendments to the ACJHPR Amendment between
2012 and 2014, focusing in particular on the provision for immunity. The author
attempts to explicate the inclusion of this provision by discussing the broader context
of the AU’s concerns about the International Criminal Court (ICC) and international
criminal justice generally. The conclusion is that, even as a Machiavellian tactic, the
immunity provision is short-sighted and shameful, and probably serves as little more
than a symbolic fist shake in the face of the ICC. The paper first discusses some of
the other revisions that have been made to the 2012 draft amendment relating to the
creation of a defence office (in the section headed ‘the good’) and the definition of
crimes (‘the bad’). To provide context, the paper briefly summarises where we have
come from with the African Court protocol amendments and the state of play before
the ACJHPR Amendment was introduced in June 2014.

The African Court goes criminal

In February 2010, in accordance with a decision taken by the AU Assembly a year
earlier, the AU Commission appointed consultants to draft the amended protocol to
expand the jurisdiction of the African Court to prosecute crimes. In June 2010, only
four months after receiving their brief, the consultants completed a first draft protocol,
which was considered at two validation workshops coordinated by the AU Pan-African
Parliament in late 2010 and at three meetings of government experts convened by the
AU Commission during 2011. The draft was reviewed at a meeting of AU government
legal experts, held in May 2012 in Addis Ababa, Ethiopia. A meeting of ministers of
justice and attorneys general adopted the draft protocol — with the exception of the
provision relating to the crime of unconstitutional change of government (which was
apparently to be given more thought because of its definitional problems).

Although this process appears to have extended over three years, either by design or
default it nevertheless eschewed input and acquired very little buy-in from across the
continent. Most notably, government representatives were not invited to the validation
workshops in 2010. Consequently, African governments (for whom the implications
are the greatest) only had a year to review the draft protocol. Compounding this, the
text of the draft protocol was only made available to states and their legal advisers in
March 2011. At a round-table meeting hosted in April 2012 by the Institute for Security
Studies, legal advisers and senior representatives from several southern African states
confirmed that the process, they believed, had been rushed and complex, and that it
did not provide enough time for proper consideration.

Furthermore, NGOs and other external legal experts were not asked for comment, and
the draft protocol was not made available on the websites of the AU or its consultants,
nor was it publicly posted for comment in other media. If the AU’s response is that this
is how it ordinarily drafts important protocols, and that nothing was done differently

in respect of the ACJHPR amendment, then that is cause itself for concern about the
law-making processes of the AU, its commitment to broad government participation
therein, and the extent to which any of its protocols can be truly regarded as
considered expressions of its member States’ interests or input.
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In any event, the short time frame that the AU allowed for

the complex task of drafting the amendments is telling. The
hurried process and its flawed result should be seen against the
backdrop of the AU’s open hostility to the ICC’s focus on Africa.
It is also unfortunate that the rushed process to expand the
African Court’s jurisdiction and the lack of transparency had not
permitted adequate consultation. Questions around jurisdiction,
the definition of crimes, immunities, institutional design and the
practicality of administration and enforcement of an expanded
jurisdiction, among others, require careful examination. And in
the spirit of transparency and good regional governance, the AU
would have benefited from a genuine process of consultation.

The AU has shown itself to be committed
to a regional exceptionalism of the most
egregious kind: immunity for African leaders
who have committed international crimes

Expanding the African Court’s jurisdiction is a process fraught
with legal and practical complexities, and one that has
implications on an international, regional and domestic level.
All these implications need to be considered, particularly the
impact on domestic laws and obligations, and the relationship
between African states parties to the Rome Statute of the ICC,
the ICC itself and the African Court.

The first concern is with the court’s ambitious jurisdictional
reach. Even before the International Criminal Law (ICL) Section
was introduced, the African Court would have had its hands
full. With the new ICL Section, there are legitimate questions
about the court’s capacity to fulfil not only its newfound ICL
obligations, but also about the effect that this extra burden will
have on the court’s ability to deal with its general and human-
rights obligations.

In the first place, the subject matter of the court’s ICL
jurisdiction is anything but modest. The ICL Section ‘shall have
the power to try persons’ for a long list of the worst crimes
known to humanity: genocide, crimes against humanity, war
crimes, the crime of unconstitutional change of government,
piracy, terrorism, mercenarism, corruption, money laundering,
trafficking in persons, trafficking in drugs, trafficking in
hazardous wastes, illicit exploitation of natural resources, the
crime of aggression and inchoate? offences.

Each of these crimes is separately defined as an offence under
the draft protocol. The problems surrounding some of these
definitions would require treatment in a separate paper. For now
it is enough to note that the court is expected not only to try
the established international crimes, but also to tackle a raft of
other social ills that plague the continent. While in principle this

is laudable, the fact remains that international criminal trials are
a slow and laborious process at the best of times, particularly
if proper fair-trial guarantees are to be respected. The process
of doing justice with these types of prosecutions runs the risk
of being severely compromised when a court is expected to
do too much by way of the crimes on its docket. A related
difficulty involves cost: to ensure that justice can be done to
that jurisdiction, a vast amount of money is needed to ensure
that the court is properly staffed and has the capacity to run
international criminal trials.

As indicated earlier, the 2012 draft amendment was the subject
of criticism when it appeared.® Regrettably, for the most part the
drafters of the 2014 ACJHPR Amendment did not use the two
intervening years to address these concerns. Rather, they have
made a number of revisions that compound them and have
introduced new ones.

Given these interrelated and material difficulties with the
establishment of an international criminal chamber at the African
Court, the question must be asked, what is the real motivation
behind the draft protocol? There are serious questions about
whether the draft protocol is an example of so-called negative
complementarity — an attempt to secure regional exceptionalism
in the face of the ICC’s investigations currently directed on the
continent. As discussed later, the 2014 ACJHPR Amendment
introduces a provision of particular concern — one that grants
serving AU heads of state of government, as well as other senior
officials of unspecified rank, immunity from prosecution (Article
46A bis, ACJHPR Amendment). This provision has drawn
considerable criticism from various quarters, not just because

it is retrograde as far as combating impunity is concerned —
which the AU has committed itself to on numerous occasions

— but because it is unclear which officials are granted immunity.
Most importantly, the AU has shown itself to be committed to a
regional exceptionalism of the most egregious kind: immunity for
African leaders who have committed international crimes.

The good

The 2014 ACJHPR Amendment contains a few positive
revisions. Chief among these is the addition of the Defence
Office as one of the four ‘organs of the court’ (Article 2(4),
ACJHPR Amendment) — the other organs being the Presidency,
the Office of the Prosecutor and the Registry. In addition, the
ACJHPR Amendment sets out a number of protections (see
Article 22C), which include:

e The requirement that ‘the Defence Office shall ensure that
there are adequate facilities to [sic] defence counsel and
persons entitled to legal assistance in the preparation of
a case’.
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e The creation of a position of a ‘principal defender’, appointed by the Assembly, to
manage the Defence Office, who shall ‘enjoy equal status with the Prosecutor in
respect of rights of audience and negotiations inter partes’.

These are positive developments in a number of respects. It is worth recalling that,
historically, defence counsel have been under-considered and under-capacitated

as far as international criminal trials are concerned.* To some extent, this has been
perpetuated by the ICC, where the Office of the Public Counsel for the Defence is
located within the Registry, and is not an independent organ of the ICC.® In contrast,
the Office of the Prosecutor is.® In fact, a survey of the various international and hybrid
tribunals for the prosecution of international crime reveals that only one — the Special
Tribunal for Lebanon — positions the Defence Office as a separate organ of the court.”
This division sits uncomfortably with the principle of equality of arms. For this reason,
the inclusion in the ACJHPR Amendment of the Defence Office as a separate organ
within the structure of the court is to be applauded.

In a similar vein, the requirement that the Defence Office ensures that defence counsel
are adequately resourced is an important innovation introduced by the ACJHPR
Amendment. Lack of sufficient funding was an issue that has plagued the ad hoc and
hybrid international criminal tribunals (such as the International Criminal Tribunal for
Rwanda), and has been raised by defence counsel at the ICC.8

The establishment of a principal defender, on par with the prosecutor, is as
unprecedented as it is welcome. The ACJHPR Amendment takes seriously the
complaint made by many that the principle of equality of arms demands the creation of
an ‘independent body to exclusively support the defence and to resolve any difficulties
that individual defence teams may encounter’.?

Defence counsel play a crucial role in all criminal trials to ensure both the fairness of
proceedings and the legitimacy of the outcome. International criminal trials are no
different.’® Here, the words of Robert Jackson — a judge at the Nuremberg Trials —
are worth repeating: ‘If you are determined to execute a man in any case, there is no
occasion for a trial. The world yields no respect to courts that are merely organized
to convict.”"" For these reasons, the revisions of the ACJHPR that seek to entrench
and support the independence and efficacy of defence counsel before that institution
are most welcome.

Unfortunately, however, these provisions are the high watermark of the
ACJHPR Amendment.

The bad

In a previous paper, concerns were raised about the ‘rushed drafting process’

that has typified the African Court’s amendments.'? Unseemly haste is yet again

a hallmark of the drafters’ work in respect of the ACJHPR Amendment. The most
recent publicly available draft contains numbering errors (Article 28C(1)(a), (b), (a),

(b), (c) and Article 28L(3)), and typographical anomalies (see Article 28L, dealing with
‘Trafficking in Hazardous Wastes’, which imports the definition of ‘hazardous wastes’
from the Bamako Convention on the Ban of the Import into Africa and the Control of
Transboundary Movement and Management of Hazardous Wastes within Africa [1991],
but does not modify the language accordingly).

LACK OF SUFFICIENT
FUNDING WAS AN ISSUE THAT
HAS PLAGUED THE AD HOC
AND HYBRID INTERNATIONAL

CRIMINAL TRIBUNALS Similarly, concerns were raised about the ‘legal and practical complexities’” entailed
in the expansion of the African Court’s jurisdiction to include a number of new,
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sometimes previously undefined, crimes.™ These concerns
remain and have been compounded in at least one instance
by the most recent revisions.

In the 2010 draft amendment, the definition of the novel ‘crime
of unconstitutional change of government’ was bracketed —
indicating that it remained the subject of some dispute among
the drafters and some states. In the previous version, this crime
was defined in broad terms, but made subject to the proviso
that ‘any act of a sovereign people peacefully exercising their
inherent right [sic] which results in a change of government
shall not constitute an offence under this article’.

This proviso is by no means perfect, but it at least had the
benefit of narrowing down a crime that is otherwise so broadly
defined as to cast doubt on the legal validity of the provision.
For example, the crime includes as an actus reus ‘any
amendment or revision of the constitution or legal instruments,
which is an infringement on the principles of democratic change
of government or is inconsistent with the constitution’.

(Author’s emphasis.)

In the 2014 ACJHPR Amendment, this proviso is removed
altogether. As a result, the exception to this crime created on
the grounds of peaceful democratic protest is no longer
provided for. This revision is difficult to reconcile with the
definition of terrorism given in the ACJHPR Amendment
(Article 28G), in terms of which an exception is created for
‘struggle waged by peoples according to the principles of

Immunities continue to be an absolute
(if temporary) bar to prosecution in
certain instances

international law for their liberation or self-determination’. Under
this exception, such individuals are ‘excused’ from committing
conduct that would otherwise amount to terrorist acts. This
includes violent conduct that results in ‘serious injury or death to
any person, any number or group of persons or causes or may
cause damage to public or private property, natural resources,
environmental or cultural heritage’, that ‘is calculated or intended
to ... create general insurrection in a State’ (Article 28G(A)).

The perverse result of these two provisions, when read together,
is that any person peacefully exercising his or her rights, which
results in an ‘unconstitutional change of government’ may

be guilty of a crime, but a person who commits violent acts —
including those that cause ‘death to ... any number of persons’
—and does so with the purpose of causing ‘general insurrection’
in a state, may be excused from criminal liability.

The ugly

Undoubtedly, the most controversial provision of the ACJHPR
Amendment is Article 46A bis, which deals with immunities. This
provision states: ‘No charges shall be commenced or continued
before the court against any serving AU Head of State of
Government, or anybody acting or entitled to act in such
capacity, or other senior state officials based on their functions,
during their tenure of office.’

Leaving aside the broader concerns regarding the inclusion of
this provision for now, questions must be raised about precisely
how to interpret this enigmatic provision. It again confirms

the haste with which the amendment was drafted and raises
questions about the legal merit and force of the provision.

Before considering the provision in detall, it is necessary to say
something broadly about immunity under international law.

Immunities and international criminal law

Immunities have long been considered a legitimate and
necessary feature of international law. As Cryer et al note:

The law of immunities has ancient roots in international
law, extending back not hundreds, but thousands, of
years. In order to maintain channels of communication
and thereby prevent and resolve conflicts, societies
needed to have confidence that their envoys could have
safe passage, particularly in times when emotions and
distrust were at their highest. Domestic and
international law developed to provide both inviolability
for the person and premises of a foreign State’s
representatives and immunities from the exercise of
jurisdiction over those representatives.™

That said, the rise of international criminal law has produced
a competing good: prosecuting those most responsible for
international crimes. As a result, there is a tension between
these two imperatives and, although there is some movement
towards resolving this tension in favour of combating impunity,
immunities continue to be an absolute (if temporary) bar to
prosecution in certain instances.

Immunities are divided into functional immunity (known as
immunity ratione materiae, or subject-matter immunity) and
personal immunity (or immunity ratione personae, or
procedural immunity).

Functional immunity relates to conduct carried out on behalf
of a state. This form of immunity is based on the notion that
‘a State may not sit in judgment on the policies and actions of
another State, since they are both sovereign and equal’.'® For
this reason, functional immunity does not attach to all conduct
performed by state officials: it is limited to conduct carried out

within the official capacity.
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Personal immunity ‘provides complete immunity of the person of certain officeholders
while they carry out important representative functions’.'® In contrast to functional
immunity, personal immunity is absolute (i.e. it covers both private and public acts
committed by officials), but temporary (i.e. it only applies while the person holds the
office in question) and can be waived by the state of the officeholder.

As far as international criminal law is concerned, there is near universal acceptance
of the principle that international crimes cannot be covered by immunity ratione
materiae, before international or domestic tribunals. The International Military
Tribunal at Nuremberg held that such immunity does not apply to ‘acts condemned
as criminal by international law’."” Similarly, the statutes of ad hoc UN tribunals for
both Yugoslavia and Rwanda contain a provision stating that the ‘official position of
any accused person, whether as Head of State or Government or as a responsible
Government official, shall not relieve such person of criminal responsibility nor mitigate
punishment’.’® The Rome Statute (in Article 27(2)) similarly provides for inadmissibility
of immunities before the ICC and before domestic courts of states that are a parties
to the Rome Statute.

The same is true in much domestic jurisprudence on immunity ratione materiae. In the
leading domestic decision on the irrelevance of functional immunity in the Pinochet
case, for example, the UK House of Lords found that General Pinochet could not rely
on functional immunity to avoid being extradited for allegations of torture' because
‘international law does not protect the same acts that it prohibits and condemns’.?°

The relevance of immunity ratione personae in the prosecution of international crimes,
however, is more complex. One must distinguish between proceedings before
international tribunals and those before domestic courts.

Support for the proposition that customary immunity ratione personae under
international law does not apply to individuals in proceedings before international
courts can be found in the jurisprudence of a number of such courts, as well as in
the academic literature. International tribunals have either expressly or by implication
considered such immunity to be irrelevant for their purposes. The Statute of the
Nuremberg Tribunal stated: ‘Leaders, organizers, instigators and accomplices
participating in the formulation or execution of a common plan or conspiracy to
commit any of the foregoing crimes are responsible for all acts performed by any
persons in execution of such plan.’!

Although the ad hoc UN Tribunals of the 1990s did not contain a specific provision
addressing immunity ratione personae, the International Criminal Tribunal for the
former Yugoslavia indicted Slobodan MiloSevi¢ while he was still head of state.
Similarly, the hybrid Special Court for Sierra Leone held that ‘the principle seems now

established that the sovereign equality of states does not prevent a Head of State from
being prosecuted before an international criminal tribunal or court’.?? Finally, in
the Arrest Warrant case the International Court of Justice (ICJ) stated that:

... an incumbent or former Minister for Foreign Affairs may be subject to criminal

THE RELEVANGE OF IMMUNITY proceedings before certain international criminal courts, where they have

RATIONE PERSONAE jurisdiction. Examples include the International Criminal Tribunal for the former

IN THE PROSECUTION Yugoslavia, and the International Criminal Tribunal for Rwanda, established
OF INTERNATIONAL pursuant to Security Council resolutions under Chapter VI1 of the United
CRIMES IS COMPLEX Nations Charter, and the future International Criminal Court created by the

1998 Rome Convention.?®
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State practice therefore consistently confirms that the rules on
personal immunities are made to yield in prosecutions before
international criminal tribunals. Such tribunals may indict and
charge the most senior officials of a state, including heads of
state, suspected of crimes under their jurisdiction, even if they
are still in power.

Conversely, there is considerable authority for the opposite
proposition as far as domestic prosecutions are concerned.
Customary international law surrounding immunity ratione
personae continues to apply in such proceedings.?* As Cryer et
al note, ‘while inroads have been made into functional immunity,
State practice and jurisprudence have consistently upheld
personal immunity, regardless of the nature of the charges’; that
is, irrespective of whether the crime is a war crime, genocide, or
crime against humanity.?

Some national courts have recently
considered immune from their
jurisdiction foreign defence ministers
and ministers of the interior

In the Arrest Warrant case the ICJ held that Belgium had “failed
to respect the immunity from criminal jurisdiction and the
inviolability which the incumbent Minister for Foreign Affairs of
the Democratic Republic of Congo enjoyed under international
law” when it issued an arrest warrant for the minister for crimes
against humanity and war crimes.?® This has been confirmed by
a number of domestic courts in subsequent decisions in the UK
(in respect of General Pinochet,?” albeit obiter), Belgium, France,
Spain and the US, among others.?®

Therefore, under customary international law, heads of state and
certain other officials enjoy absolute personal immunity, even for
international crimes, before the domestic courts of other states.

In summary, then, the current position of international law
regarding the application of immunities to international criminal
law is as follows: immunity ratione materiae (functional immunity)
does not apply to such prosecutions, regardless of the forum
(i.e. international or domestic). Immunity ratione personae
(personal immunity) does not apply before international criminal
tribunals but continues to apply before domestic courts, unless
a waiver from the state concerned can be obtained.

As to the scope of personal immunity, although it clearly applies
to heads of state and — according to the ICJ in the Arrest
Warrant case — a foreign minister, it remains to be determined
which other officials enjoy this form of immunity while in office.
Heads of state and government clearly do enjoy such immunity,
and the ICJ has added foreign ministers to this category.

However, the court’s finding that ‘diplomatic and consular
agents, [and] certain holders of high-ranking office in a State,
such as the Head of State, Head of Government and Minister
for Foreign Affairs’ enjoy immunity ratione personae suggests
that more officials might be added to the list.?° In the Arrest
Warrant case, the ICJ suggested that considerations include the
function performed by the official and the duties he or she would
otherwise be hindered from performing:

The functions of a Minister for Foreign Affairs are such
that, throughout the duration of his or her office, he or she
when abroad enjoys full immunity from criminal jurisdiction
and inviolability. That immunity and that inviolability protect
the individual concerned against any act of authority

of another State which would hinder him or her in the
performance of his or her duties.*°

Some national courts have recently considered immune from
their jurisdiction foreign defence ministers and ministers of the
interior.®" The trend to extend the right to immunity beyond heads
of state and foreign ministers is not yet established as a rule of
customary international law, however.®> Micaela Frulli suggests
that such extension of immunity ‘risks the enlargement indefinitely
of the categories of state officials who benefit from personal
immunities” and ‘does not express an adequate balance between
the need to preserve the stability of international relations and the
fight against impunity for the most serious international crimes’.*

Article 46A bis

With that overview of immunities in place, this section examines
the protocol’s introduction of Article 46A bis.

This appears to be an attempt to grant certain serving officials
immunity ratione personae, that is immunity in relation to the
person of certain officeholders while they carry out important
representative functions. The wording of Article 46A bis suggests
that the immunity conferred is absolute (i.e. there can be ‘no
charges’) but temporary (it applies to ‘serving Heads of State
during their tenure of office’).

Notably, this form of immunity does not necessarily lead to
impunity, in the sense of protection from prosecution for all times.
As the ICJ stressed in the Arrest Warrant case — albeit in the
context of immunity before domestic courts:

The immunity from jurisdiction enjoyed by incumbent
Ministers for Foreign Affairs does not mean that they
enjoy impunity in respect of any crimes they might have
committed, irrespective of their gravity. Immunity from
criminal jurisdiction and individual criminal responsibility
are quite separate concepts. While jurisdiction immunity
is procedural in nature, criminal responsibility is a question

of substantive law.%
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The cloak of immunity enjoyed by officials is removed the moment they leave office.

This means that as far as the ACJHPR is concerned, the court will not prosecute such
individuals while they are in office. (Ironically, in the Arrest Warrant case the ICJ noted
that criminal proceedings could nevertheless proceed in certain circumstances, including
before international courts.)®

This form of immunity is to be distinguished from immunity ratione materiae, which
attaches to certain conduct carried out on behalf of the state and which is permanent — in
other words, this form of immunity does not lapse when the official ceases to hold office.

What is not clear from this insertion in the ACJHPR Amendment is precisely who benefits
from personal immunity while in office. The reference made in the protocol to ‘AU heads
of state or government’ presumably refers to people occupying such office in a state that
is party to the AU Constitutive Act. So far, so good. However, the circumstances in
which someone might be ‘acting or entitled to act’ in the capacity of head of state are
unclear. Furthermore, the catch-all phrase ‘or other senior state officials based on their
functions’ gives little to no guidance about which functions are likely to result in immunity
being granted.

To be fair, this uncertainty is not a problem the AU created. As pointed out earlier in
the general discussion on immunities, there is considerable debate in international law
on this point. The ICJ did not help matters in the Arrest Warrant case, where it found
that ‘diplomatic and consular agents, [and] certain holders of high-ranking office in a
State, such as the Head of State, Head of Government and Minister for Foreign Affairs’
enjoy immunity ratione personae.*® That said, the current formulation in the ACJHPR
Amendment does little to solve this problem — if anything, it augments it.

This provision is also difficult to square with the rest of the ACJHPR Protocol and,

in particular, its inclusion of a number of the new crimes which either by definition

or by implication are committed, or are most likely to be committed by incumbent

heads of state and senior officials. (See, for example, the definitions of the crimes of
unconstitutional changes of government, corruption and aggression.) Experience confirms
that in certain circumstances immunity that attaches to an office bearer can create

an incentive for that person to stay in office to avoid prosecution. The simultaneous
expansion of the ACJHPR’s criminal jurisdiction, as well as the extent of office bearer-
based immunities, exponentially increases the chances of such stalemates taking place.

Take the crime of unconstitutional change of government and consider situations in which
the incumbent may commit such a crime. This could be by his refusal to ‘relinquish power

to the winning party or candidate after free, fair and regular elections’ (Article 28E(1)(d)), or
revising ‘the Constitution or legal instruments’ (Article 28E(1)(e)) or modifying ‘the electoral
laws ... without the consent of the majority of the political actors’ (Article 28E(1)(f)). The
incumbent, however, cannot be prosecuted because of the provisions of Article 46A bis,
which secures his or her immunity before the court. The immunity provision has therefore
rendered this crime entirely redundant.

ON 4 MARCH 2009, THE The politics of Article 46A bis

ICC DECIDED TO ISSUE AN The question to be asked, then, in attempting to make sense of this legal imbroglio is,

INTERNATIONAL ARREST why was this provision included at all?
WARRANT FOR PRESIDENT
OMAR AL-BASHIR OF SUDAN Two related issues cast long shadows over the drafting of the ACJHPR Amendment, and

here lie the reasons for the inclusion of this provision.
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The first is the ongoing fracas between the AU and the ICC
over the ICC’s efforts to ensure the prosecution of certain
senior African leaders. International criminal law has sometimes
been criticised for ‘providing victors in a conflict with an
opportunity to demonise their opponents, sanitise their crimes
and perpetuate injustice’.®” Furthermore, since the ICC was
established there have been concerns that the court has only
concentrated on the ‘usual suspects’. Some have argued that
the ICC has shown bias, in that it has pursued cases in Africa
while neglecting similar violations of the Rome Statute in other
continents.®® These concerns are reflected in statements to

the effect that the ICC is a ‘hegemonic tool of Western powers
which is targeting or discriminating against Africans’, as all of
the cases to date have come from one continent — Africa.*

At the same time, there are concerns that this rhetoric of
condemnation (namely, that the ICC is ‘anti-African, and merely
an agent of neocolonialism or neo-imperialism’) may damage
the institution to such an extent that it is simply abandoned.*°

While the tension between the ICC
and the AU has a long history, it
began with the arrest warrant issued
for President al-Bashir

The flashpoint came about principally from a decision made

by the ICC on 4 March 2009 to issue an international arrest
warrant for President Omar al-Bashir of Sudan for grave

crimes committed by his government’s officers and soldiers.
The warrant was issued after the UN Security Council decided
in 2005 to refer the crimes committed in Sudan to the ICC

for investigation and possible prosecution. Matters came to

a head with the AU’s response to the ICC’s investigation of
President al-Bashir. While the ICC warrant of arrest for al-Bashir
was welcomed by human-rights organisations,*' the AU (with
South Africa’s support — or at least acquiescence) called on the
Security Council to defer the ICC’s investigation by invoking
Article 16 of the Rome Statute, which allows for a suspension of
prosecution or investigation for a period of up to 12 months.*?
Then, on 3 July 2009, at an AU meeting in Sirte, Libya, the AU
took a resolution calling on its members to defy the international
arrest warrant issued by the ICC for al-Bashir.*®

This AU decision placed African states parties to the Rome
Statute in the ‘unenviable position of having to choose between
their obligations as member states of the AU on the one hand,
and their obligations as states party to the Rome Statute, on
the other.’** To date, even though al-Bashir is the subject of an
arrest warrant by the ICC there have been reports of several
states parties failing to enforce the warrant after inviting

al-Bashir to visit their country — including Chad, Djibouti, Malawi
and Kenya.

In addition to the complaints made by African states against the
ICC’s pursuit of justice in respect of al-Bashir, a further objection
is that the Security Council (with its skewed institutional power),
while entitled to refer cases to the ICC, has made itself guilty

of a double standard because, although it has done so in
respect of Sudan and Libya, it has not done so in relation to, for
instance, Gaza or Irag.

Another objection is that the ICC has proceeded against a head
of state (President al-Bashir) of a country (Sudan) that is not
party to the Rome Statute, and more recently has chosen to
embark on the prosecution of President Kenyatta of Kenya, and
his vice president, Wiliam Ruto. The complaint essentially raises
questions about immunity for heads of state under customary
international law and the extent to which the Rome Statute’s
provisions, which strip that immunity, can be made applicable to
President al-Bashir.*

Therefore, while the tension between the ICC and the AU has

a long history, it can safely be said that it began with the ICC
arrest warrant issued for President al-Bashir in 2009, and has
been brought to its peak by the ongoing proceedings against
President Kenyatta. But, while the origins of the souring of the
relationship between the AU and the ICC can be traced to al-
Bashir’s arrest warrant, the specific issue of immunity and the
inclusion of Article 46A bis arise more directly from the Kenyatta
and Ruto cases.

It should be noted that the earlier drafts of the protocol did not
include provision for immunity. This provision was included only
following the AU resolutions taken in May and October 2013
demanding that the ICC stop the Kenyan cases. This was
followed by a request to defer the Kenyan cases, a request
that was defeated at the Security Council in late October 2013.
Then, at the 12th Assembly of States Parties in The Hague in
November 2013, Kenya and the AU demanded and received
an extended plenary debate on head-of-state immunity. The
protocol was initially supposed to be considered at the January
2014 AU summit but was withdrawn at the last minute to

allow the amendment to introduce immunity — an amendment
driven by the Ethiopian prime minister, who pointed out the
inconsistency between the demands the AU was making for
immunity at the ICC and the lack of immunity in the AU’s own
proposed law. This led to a meeting of the ministers of justice
and attorneys general in May 2014 to amend the draft to
include immunities before it was finally adopted by the heads of
state the following month.

This has led to a situation where the issue of immunity has
begun to take central place, with various objections raised by
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the AU against proceedings directed at African heads of state, one of which was that
under customary international law, as well as the Rome Statute of the ICC (Article 98),
these leaders were entitled to immunity.

The second issue is the related, but distinct, response from African states (and one
taken up formally by the AU) to the perceived targeting of its leaders by European
prosecutors and judges, often said to be along old colonial lines. While these
complaints have largely been directed at the perceived ‘abuse of the principle

of universal jurisdiction’, they also raise the question of whether the assertion of
jurisdiction by Europeans is an affront to the immunity (under international law) that
attached to African leaders by dint of their elevated official status. One such complaint
made by the AU was directed at the indictment by a French judge of nine senior
Rwandan officials, three of whom Rwanda claimed were entitled to personal immunity
as senior Rwandan government officials.“® As a result of this perceived affront to its
sovereignty, Rwanda severed diplomatic relations with France and filed a case against
France at the ICJ for violating its diplomats’ immunities.*”

This is a very broad overview of these two complex developments, which raise

both political and legal questions that lie beyond the scope of this paper. These
developments also confirm the views of those who have suggested for some time that
the ICC’s exclusive focus on African situations is placing the court’s legitimacy at risk —
and providing the AU with an excuse to undermine the work of the court.*®

The point is that questions might rightfully be raised about the impartiality and
independence of the ICC’s prosecutor (and the ICC as a whole), and whether political
considerations, such as the ICC'’s relationship with the US (which has, historically, a
well-documented interest in the Israel-Palestine conflict), have outweighed questions
of law and objective considerations of justice.“® But what the ICC and its supporters
have failed to fully appreciate is that the court’s evasion of certain situations to avoid
an American and European backlash has ironically but unavoidably affected the health
of the court. By avoiding criticism from one quarter, the ICC has simply exposed itself
to pain from another. And that pain — now inflicted by African leaders who, in principle
or out of self-interest, are unwilling to be the scapegoats for the international criminal-
justice project — is detrimental to the continued well-being of that project.

Evidence of this pain is now plain for all to see. There can be little doubt that a
correlation exists between the frosty relations between the AU and the ICC (including
the perceived abuse of universal jurisdiction by European states) and Article 46A bis
of the ACJHPR Amendment. It seems likely that Article 46A bis is largely motivated
by these broader concerns and that it is an attempt to use the ACJHPR to advance
an African position for the continued relevance of immunity for African leaders — either
legally or politically, or both. What is more, this legal posturing by African states has
little to do (at least for now) with the operation of the ACJHPR, which may or may not
come into force at some stage.

The confusing and conflicting trouble with Article 46A bis

Assuming this assessment to be correct of the AU’s motivation for reclaiming

BY AVOIDING CRITICISM FROM immunity for Africa’s powerful, what is immediately troubling is that Article 46A bis is
ONE QUARTER, THE ICC HAS transparently at odds with the AU’s own Constitutive Act. It also conflicts with previous
SIMPLY EXPOSED ITSELF TO official AU statements relating to the expansion of the African Court to the effect that

PAIN FROM ANOTHER impunity for international crimes is intolerable and that the perpetrators of such crimes

must be held accountable.
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The AU’s Constitutive Act proclaims as a founding principle

in Article 4(h) ‘the right of the Union to intervene in a Member
State pursuant to a decision of the Assembly in respect of
grave circumstances, namely: war crimes, genocide and
crimes against humanity’.*° (Author’s emphasis.) In its report on
universal jurisdiction, the AU’s Office of Legal Counsel noted
that Article 4(h) ‘provides the basis of the practice of the African
Union on universal jurisdiction over war crimes, genocide and
crimes against humanity’.%'

The AU’s Model Law on Universal Jurisdiction recognises that
‘certain crimes are of most serious concern to Member States
of the African Union and the international community as a whole
and they must not go unpunished’.%? (Author’s emphasis.) In
addition, the stated purpose of the AU Model Law is ‘to provide
for the exercise ... of universal jurisdiction [by a member state]
... over international crimes and for connected matters and to
give effect to its obligations under international law’.*?

(Author’s emphasis.)

It is inappropriate for an international
organisation to create uncertainty as
regards its own legal commitments.
Such uncertainty is offensive to victims
of international crimes

Aside from its commitment under its own Constitutive Act (and its
statements as regards its AU Model Law), the AU’s motivations
for the proposed amendment to the African Charter — aimed at
granting the African Court jurisdiction over such crimes — explicitly
recognises the role of ‘national, regional and continental bodies
and institutions’ in ‘preventing serious and massive violations of
human and peoples’ rights ... and ensuring accountability for
them wherever they occur’.5 (Author’s emphasis.)

So, the first problem with Article 46A bis is that it is difficult

to square with the AU’s other commitments regarding
accountability. It is inappropriate for an international organisation
to create uncertainty as regards its own legal commitments.
Such uncertainty is offensive to victims of international crimes,
who are entitled to demand that their regional body acts clearly
and consistently in an area as important as accountability for
international crimes.

The AU’s conduct also creates tension and confusion for African
states. For example, the duty to prosecute international crimes
(and to deny immunities for international crimes) has been
recognised at a subregional level. The International Conference
on the Great Lakes Region (2006) has adopted a Protocol for

the Prevention and the Punishment of the Crime of Genocide,
War Crimes and Crimes against Humanity and all forms of
Discrimination (2006).%° Under the terms of this protocol,
member states are obliged to prevent international crimes and
punish their perpetrators.®® Member states to the conference are
Angola, Burundi, the Central African Republic, the Republic of
Congo, the Democratic Republic of the Congo, Kenya, Rwanda,
South Sudan, Sudan, Tanzania, Uganda and Zambia. The AU
has apparently forgotten that under this protocol, immunities
are denied to African heads of state. Hence, it is impossible to
reconcile Article 46A bis of the AU protocol with Article 12 of the
Great Lakes Protocol, which provides as follows:

The provisions of this chapter [demanding accountability
for international crimes] shall apply equally to all persons
suspected of committing the offences to which this
Protocol applies, irrespective of the official status of such
persons. In particular, the official status of a Head of State
or Government, or an official member of a Government

or Parliament, or an elected representative or agent of a
State shall in no way shield or bar their criminal liability.

There is further potential confusion for the 34 African states that
are also party to the ICC, and this is made worse for the small
number of states (such as South Africa) that have domesticated
the Rome Statute into their own law.®”

One way for African states to avoid this confusion will be to
eschew the ACJHPR Amendment for the African Court in favour
of their continued commitment under the Rome Statute and
their domestic implementing legislation. If they do that, then

it appears that the AU’s self-serving move to club together in
protection of African elites would ironically affirm the importance
of viable alternatives of justice, namely the ICC and states taking
their own action to prosecute international criminals in their
domestic courts pursuant to their complementarity obligations.
As Arnold Tsunga and Wayne Jordash have written presciently
(in a passage that deserves full quotation):

One question that also emerges is whether the AU
heads’ decision weakens the ICC. Far from it. It
unwittingly reinforces the need for the ICC and enforces
its fundamental object and purpose. The cornerstone of
the ICC is that of complementarity. In short, the ICC will
not prosecute where there is domestic willingness and
ability to deal with perpetrators of serious, widespread
and systematic violations even in situations where such
violations have been committed by the head of state. The
head of state has no immunity from prosecution under the
ICC Rome Statute. By making it impossible, or less likely,
for African heads of state to be prosecuted for serious,
widespread and systematic human rights violations in
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Africa, the AU may have left victims of such violations with no other remedy than
ICC prosecutions under the Rome Statute. So in a stroke of a self-serving pen,
the AU removed African solutions for African problems and justified the existence
of the ICC. Granted that the ICC has its fair share of its own problems and that
some of the complaints by the AU heads against the ICC need to be addressed,
but those are issues for another day and another article. Suffice to note at this
stage, that by trying to undermine the ICC, the AU heads have now demonstrated
to the world that victims of widespread and systematic human rights violations by
African leaders have no other regional arena of justice in Africa and must instead
rely upon the ICC. What an irony, or even a paradox! The current AU heads have
placed an unnecessary burden upon future (more enlightened) AU leaders to
disentangle the continent from this web of injustice and yoke of oppression.*®

Conclusion: much ado about nothing?

At the political level, the inclusion through Article 46A bis of immunity before the African
Court sends a firm message that, for one or other reason, African leaders reject trials of
sitting heads of state — so long as they are African. Various reasons might be advanced
to explain this position, some more palatable than others. One explanation that has
been raised is that there is something neocolonial about African leaders being put on
trial in The Hague before the ICC, worse still, by their former ‘colonial masters’.

This is a powerful criticism, which will find much sympathy in Africa and beyond.
However, it is clear that despite its potential appeal, it is a criticism that has no force in
explicating the inclusion of Article 46A bis. That is because this article would only serve
to shield African leaders from being tried by an African court.

Another explanation that has been raised is that prosecuting heads of state may
complicate or even deralil delicate peace processes, and that peace must come before
justice. However, even if this claim might prove attractive in certain conflict-ridden
situations, any concerns about prosecutions disrupting peace efforts could have been
accommodated by including a provision in the ACJHPR Amendment granting the AU
Assembly, or the AU’s Peace and Security Council, the power to defer such criminal
trials in such circumstances (along the same lines as Article 16 of the Rome Statute of
the ICC). Granting blanket immunity for all sitting heads of state and senior government
officials is an exercise in overreaching: the cannon has been hauled out to Kill a fly.
Furthermore, any political advantage gained by the inclusion of this provision would have
to be weighed against the obvious political cost that it has already, and will continue to
incur for the AU.

At a legal level, the inclusion of Article 46A bis might have helped advance the argument

that, as a matter of customary international law (at least as far as African states are

concerned) heads of state continue to enjoy immunity from prosecution while in

office irrespective of the nature of the crime in question. Attempts could be made to
GRANTING BLANKET advance this retrograde step by the AU (retrograde as far as the fight against impunity is

IMMUNITY FOR ALL SITTING concerned) as evidence of both state practice and opinio juris — the co-determinants of

HEADS OF STATE AND customary international law — on the part of African states.
SENIOR GOVERNMENT
OFFICIALS IS AN EXERCISE However, even if one accepts this possibility, its force would be limited. First of all,
IN OVERREACHING: THE the internal inconsistencies wrought by the ACJHPR Amendment (as discussed
CANNON HAS BEEN HAULED above) would weaken the legal strength of Article 46A bis — which sits uneasily in an
OUT TO KILL A FLY amendment suffering from obvious hasty drafting and whose legal logic and drafting

integrity are open to doubt, at best, and ridicule at worst.
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Second, the amendment’s weight, to the extent that it is meant
to be a reflection of state practice by African states, is diminished
by countervailing African state practice. This is reflected in

the AU’s previous statements concerning the need to ensure
accountability for international crimes: the 34 African states
parties to the ICC through their membership have accepted
that immunity is not a bar to prosecution of the powerful. The
amendment also runs counter to the growing body of African
states that have domestically incorporated the ICC statute into
their domestic law and in the process — as a matter of home-
grown law — have scrapped immunities for such crimes.

Thirdly, the amendment would in any event only serve to
advance the proposition that, under customary international law,
such immunities continue to apply before international courts.
That is because the rationales for immunities before domestic
and international courts are different, and the presence or
absence of immunity before one does not necessarily correlate
with the other (this has been implicitly endorsed by the ICJ in
the Arrest Warrant case). As such, the AU’s move with Article
46A bis would not help shore up the argument for immunities to
operate before domestic courts.

The wording of Article 46A bis
suggests that the immunity conferred
Is absolute but temporary

Perhaps the most obvious flaw, though, is that even if Article
46A bis might have been used to advance the argument

that under customary international law personal immunities
continue to apply before international courts (contra to the ICJ’s
findings in Arrest Warrant), its current formulation does not do
s0. This is because, by providing that only AU heads of state

or government shall enjoy immunity while in office, and not
heads of state or government generally, the AU has effectively,
even if unwittingly, abandoned the customary international-

law immunity argument in favour of a treaty-based immunity
argument. This is a significant concession. Throughout its
engagement with the ICC, the AU has premised its immunity
argument on customary international law. Now it will be difficult
for the AU to raise that argument in future given that Article 46A
bis effectively removes the general customary international-law
immunity afforded to heads of state and other senior officials,
and replaces it with a regional treaty-based immunity afforded
only to African leaders.

Given the dubious political and legal premises upon which
Article 46A bis is based, it may be that the AU’s efforts will
prove in the end to be nothing more than a symbolic display of

support for African leaders and a backhanded affront to the ICC,
and its European and American backers. The argument that the
AU’s efforts to provide immunity for African leaders might be little
more than posturing is confirmed by a practical consideration:
the entry into force of the amendment — and the expansion of
the African Court’s jurisdiction to matters of international criminal
law — would appear to be a long way off. Before it can happen,
the 2008 protocol must first come into force. But, to date, only
five states have ratified that protocol, and 15 states must do

so for it to become operational. It may now be very difficult, if
not impossible, for African states that are already members of
the ICC to do so without embroiling themselves in a potentially
embarrassing conflict of obligations. Until all the member states
ratify the protocol, many of the concerns raised above remain
hypothetical and, although it would be a difficult task, the
ACJHPR could be further amended to address them.

That said, the effect of Article 46A bis was immediate and
negative. It has been roundly condemned by civil society in both
Africa and abroad®® because it raises serious questions about
Africa’s commitment to the fight against impunity. It is difficult to
dissociate this provision from the ongoing disputations between
African states and the ICC (and international criminal justice
more broadly). It is also difficult to ignore the fact that at least
some African states are dragging the African Court into that
melee for reasons that are self-serving and which ultimately risk
the integrity of the court. This is particularly so because of the
haste with which this process has been undertaken when, for
the foreseeable future, there is no African Court of Justice and
Human Rights to speak of. If this is the case, the benefits of the
latest escalation are illusory. The costs, however, are witheringly
evident for all to see, and the affront caused to the victims of
such crimes is shameful.

At first it looked like just an ordinary piece of business — an
announcement at the end of another AU summit of heads of
state and government to the effect that it had voted to adopt the
Protocol on Amendments to the Protocol on the Statute of the
African Court of Justice and Human and Peoples’ Rights. And
with a title like that, the casual observer might reckon it didn’t
merit further thought: a document likely to be filled with tedious
procedural stuff.

Now the subterfuge starts making a little more sense, though,
as Africa’s citizens reflect on the AU’s brazen step to legislate a
rule to protect African leaders from prosecution. Equality before
the law is a principle that is not only central to our present-

day legal systems, but has also served as the motivation for
liberation. So it is reasonable to assume that AU leaders were
aware that the general public would not be best pleased to learn
that although they, the citizens, were liable for certain crimes,

their leaders would not be.
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That is especially so when it is these leaders, and not the
general public, who are most likely to commit the sorts of
crimes in question. Crimes such as genocide and other crimes
against humanity are generally perpetrated on a massive

scale and have a systematic nature. They take root where a
lack of accountability prevails. Those who have the means to
perpetrate these crimes, who see themselves as above the
law, are generally those who wield the greatest power. Yet the
protocol gives them greatest protection from prosecution.

Article 46A bis of the protocol places the AU in direct conflict
with the Rome Statute of the ICC, which provides that its
rules ‘shall apply equally to all persons without any distinction
based on official capacity. In particular, official capacity as a
Head of State or Government, a member of a Government or
parliament, an elected representative or a government official
shall in no case exempt a person from criminal responsibility.’

It is likely that AU leaders will defend the inclusion of immunity
on the basis that it is intended to ensure the smooth, efficient
workings of state — allowing state officials to go about their
work undisturbed by looming court proceedings. It is likely that
they will argue that accountability is not removed but merely
delayed, and that state officials can be prosecuted when they
retire from office. This, however, ignores the perverse incentive
that is generated: abusive leaders will seek to remain in power
in perpetuity so that they are forever shielded from prosecution.
Apart from the mere fact of the incentive for leaders to remain
in power forever, in countries with weak judicial institutions and
non-existent witness-protection agencies, the suggestion that
victims should wait for five to 10 years before a prosecution
can take place will have the practical effect of aborting justice.
Witnesses will disappear or recant, as we have seen in the
Kenyatta and Ruto cases before the ICC. Immunity will mean
impunity, and justice will not merely be delayed, but denied.

Far from contributing to a culture of accountability and
protection, by legislating for immunity for leaders, the AU places
Africa’s citizens at greater risk. For those who will suffer the
terror of a genocidal ruler, there is the further tragedy: that ruler
will now have every incentive to stay and stay and stay.
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