
THE ICC IS AT THE CENTRE of international criminal-justice discussions. At the political or 

ideological level, these have tended to focus on the relationship between the ICC and other 

bodies, such as the African Union (AU) and the UN Security Council. In the context of the former 

relationship, the fact that the ICC has so far investigated crimes and prosecuted perpetrators only in 

Africa has led the AU to suggest that the ICC has an anti-African bias and an imperialist inclination.1 

The relationship between the Security Council and the ICC, provided for in the Rome Statute of the 

ICC, raises questions about political influence over the ICC and has compounded the criticism of 

political bias against Africa.2 At a more doctrinal level, the discussions surrounding the ICC have 

focused on specific principles and obligations, such as complementarity and cooperation.3 In 

particular, the doctrinal discourse has focused on the obligation to cooperate, and the capacity and 

willingness of national jurisdictions to prosecute perpetrators of international crimes.

On the one hand, it should come as little surprise that the focus of attention has been on the ICC. 

After all, it is the first permanent court with jurisdiction over international crimes. To the extent 

that we can speak of an international criminal justice system, the ICC is the glue that holds that 

system together. On the other hand, by its own terms, the Rome Statute of the ICC is premised 

on the idea that national criminal justice systems should be the primary vehicles for the delivery of 

justice and accountability for international crimes.4 It could therefore be argued that it should be 

domestic prosecutions, and not the ICC, that are key when it comes to the pursuit of international 
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states to criminalise and exercise jurisdiction over such crimes at national level. More 
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recent initiatives aimed at establishing such a comprehensive convention. 

ISS PAPER 277  |  NOVEMBER 2014

Dire Tladi

Complementarity and cooperation 
in international criminal justice
Assessing initiatives to fill the impunity gap



2 COMPLEMENTARITY AND COOPERATION IN INTERNATIONAL CRIMINAL JUSTICE 

PAPER

criminal justice. Under the Rome Statute, complementarity is the vehicle through 

which the general objective to place states in the position of exercising jurisdiction over 

international crimes can be achieved. The focus on complementarity – and enhancing 

it – has obvious benefits for the political debate. Enhancing complementarity will 

mean that African states will be in a position to prosecute international criminals 

independently, which would reduce the need for the ICC’s involvement and at the 

same time might mitigate the AU’s criticism that the ICC is biased against Africa. 

To the extent that we can speak of an international 
criminal justice system, the ICC is the glue that holds 
that system together 

The purpose of this paper is to consider the tools and options for facilitating the state’s 

exercise of criminal jurisdiction over international crimes. In particular, it considers two 

recent initiatives to enhance complementarity by proposing conventions to facilitate 

the exercise of jurisdiction by states and strengthen interstate cooperation. The first 

of these is the study by the International Law Commission (ILC) of crimes against 

humanity. The second is the initiative taken by Belgium, Slovenia and the Netherlands 

for a convention on mutual legal assistance with respect to Rome Statute crimes (the 

BSN initiative).5 Both initiatives have interstate cooperation as their central feature.6 

There is also a civil-society initiative for a convention on crimes against humanity 

(referred to as the crimes against humanity initiative).7 

This paper, however, is focused on the intergovernmental initiatives – the ILC study 

and the BSN initiative. In any event, the ILC initiative is sufficiently closely related 

to the civil-society project that the latter need not be addressed separately. This 

paper addresses, firstly, the importance of complementarity and cooperation in the 

international criminal-justice system, underpinned by the Rome Statute, and attempts 

to identify any legal gaps. The paper then provides a brief analysis of the ILC study and 

the BSN initiative. It then discusses prospects for synergies between the two initiatives 

before offering general concluding remarks. 

In its assessment of both initiatives, in particular from the perspective of Africa, it is 

important to recall that one of the galvanising factors for establishing the ICC was the 

commitment to ensure that the horrors of Rwanda’s genocide were never repeated. 

The ‘never again’ mantra explained, at least partly, the leading role that Africa took in 

supporting a permanent international criminal court.8 Therefore, the rationale for the 

ICC was never just about ensuring accountability for atrocities committed but also 

about preventing future atrocities. The initiatives should therefore also be designed 

with the prevention of atrocities in mind.

Identifying gaps in the pursuit of complementarity

The ILC and BSN initiatives both recognise the important, albeit complementary, 

role played by the ICC in the international criminal justice system. For example, the 

ILC syllabus for a possible crimes-against-humanity project notes that the ICC ‘will 

remain a key international institution for prosecution of high-level persons who commit 

this crime’.9 Similarly, the Declaration on the BSN Initiative refers to the ICC’s role as 

investigating and prosecuting where states are unable or unwilling to do so.10 The 

Rome Statute system is therefore central to both initiatives. However, both initiatives 

proceed from the assumption that there are legal gaps in the system. In particular, 
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the initiatives are based on the view that there are legal gaps in 

two specific areas – the obligation on states to establish and 

exercise jurisdiction, and the duty to cooperate between states. 

Obligation to exercise national jurisdiction

Although both initiatives recognise the importance of the 

Rome Statute, both recognise that an effective international 

criminal-justice system depends mainly on effective domestic 

investigation and prosecution. The ILC syllabus, for example, 

while recognising the centrality of the Rome Statute and the 

ICC, observes that ‘the ICC does not have the capacity to 

prosecute all persons who commit crimes against humanity, 

[and that] effective prevention and prosecution of such crimes’ 

has to take place primarily in national jurisdictions.11 

prosecution of the Rome Statute crimes lies with the states’.19 

Importantly, Judge Song stressed that this is ‘both a right 

and a responsibility of each state’.20 In the annual resolutions 

on complementarity, the states parties have also consistently 

underscored that it is the ‘primary responsibility of States to 

investigate and prosecute’ serious international crimes.21  

The BSN and ILC initiatives attempt to address certain gaps 

in the Rome Statute complementarity objective and, thereby, 

to contribute to more effective investigation and cooperation 

under national law. From the perspective of complementarity, 

the primary legal gap is that although the Rome Statute provides 

for the primacy of national jurisdiction, it does not require states 

parties, as a legal obligation, to prosecute perpetrators of 

Rome Statute crimes. The jurisdiction of the ICC, including the 

conditions for its exercise, is established in the Rome Statute.22 

However, under the Rome Statute, complementarity serves 

only as bar – an admissibility requirement – to the exercise 

of jurisdiction of the ICC. Article 17 of the Rome Statute, for 

example, provides that the court ‘shall determine that a case 

is inadmissible where’, among others, that ‘case is being 

prosecuted by a State which has jurisdiction over it, unless 

the State is unwilling or unable to genuinely carry out the 

investigation or prosecution’.23 The Rome Statute addresses in 

great detail these inadmissibility aspects of complementarity, 

including, for example, descriptions of what is meant by 

unwillingness,24 inability25 and how the admissibility of the 

court, including on the grounds of complementarity, can be 

challenged.26 These aspects of admissibility have, moreover, 

been developed in the jurisprudence of the ICC.27 

An effective international criminal-
justice system depends mainly 
on effective domestic investigation 
and prosecution 

The Rome Statute emphasises that ‘it 
is the duty of every State to exercise 
its criminal jurisdiction over those 
responsible for international crimes’ 

Similarly, the BSN declaration begins by stating that it is ‘first 

and foremost States’ responsibility to uphold and implement 

the conventions criminalising the crime of genocide, crimes 

against humanity and war crimes’.12 To this extent, both 

initiatives echo the spirit of the Rome Statute embodied in the 

principle of complementarity.13 

In its preamble, the Rome Statute emphasises that ‘it is the 

duty of every State to exercise its criminal jurisdiction over 

those responsible for international crimes’ and that ‘the 

International Criminal Court … shall be complementary to 

national criminal jurisdictions’.14 

The importance of complementarity under the Rome Statute 

is equally borne out by the statements issued by the various 

organs of the ICC. In February 2012, for example, then 

prosecutor elect of the ICC, Fatou Bensouda, stated that one 

of the ‘main principles of the Statute is that all Parties commit 

to investigate, prosecute and prevent massive crimes when 

perpetrated within their own jurisdiction’.15 Bensouda also said 

that states parties accept that it is ‘their primary responsibility 

to investigate and prosecute’ and that, should they fail in this 

responsibility, ‘the ICC can independently decide to step in’.16 

In a similar vein, the president of the ICC, Judge Sang-

Hyun Song, differentiated between the ICC and the ad hoc 

tribunals created by the UN Security Council by referring to 

complementarity.17 He said that the ICC was designed ‘from 

the ground up with [the] relationship between States and the 

Court in mind’.18 In this system, he said, ‘The ICC is a court of 

last resort’ and ‘the primary responsibility for investigation and 

Although the Rome Statute provides that the ICC is 

complementary to national systems and establishes an elaborate 

admissibility regime based on complementarity, it does not, 

by its terms, establish national jurisdiction nor does it require 

states parties to establish national jurisdiction over Rome 

Statute crimes.28 This is counterintuitive given that domestic 

criminalisation is essential for effective complementarity.29 

However, even though the provisions of the Rome Statute do 

not require as a legal obligation the establishment of national 

jurisdiction over Rome Statute crimes, those states that have 

domesticated the Rome Statute have also established national 

jurisdiction. The South African implementation of the Rome 

Statute Act, for example, provides that any person who commits 
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Interstate cooperation

The second legal gap pertains to cooperation and is also linked 

to complementarity. Effective complementarity requires not only 

the criminalisation of international crimes, but also the ability to 

effectively investigate them. An essential element for effective 

investigation and successful prosecution of those committing 

international crimes is interstate cooperation.42 

The Rome Statute creates an elaborate cooperation regime to 

promote the effectiveness of the ICC.43 As a general obligation, 

the Rome Statute provides for states parties to ‘cooperate fully 

with the Court in its investigation and prosecution of crimes 

within the jurisdiction of the Court’.44 The statute lists various 

forms of cooperation that a state is obliged to provide. These 

include the identification of individuals, the taking of evidence, 

the questioning of any person, service of documents, execution 

of searches and seizures, the freezing of assets and the catch-all 

phrase ‘any other type of assistance which is not prohibited by 

the law of the requested State’.45 But, without question, the most 

important form of cooperation provided for in the statute is the 

obligation to cooperate in the arrest and surrender of persons 

under an ICC arrest warrant.46 In addition to specifying the 

a Rome Statute crime is guilty of an offence.30 This provision 

is echoed in the domestic implementation legislation of other 

African states.31 

Moreover, at times it appears that the organs of the court also 

assume the existence of a responsibility on the part of states 

parties to exercise jurisdiction. In the statement referred to 

above, the prosecutor of the ICC defines the commitment by 

states parties to prosecute as a ‘responsibility’.32 In a legal 

sense, the word ‘responsibility’ does not have the same 

connotation (other than in the context of the secondary rules 

of state responsibility) as an obligation or a duty. However, the 

president of the court, in his statement quoted earlier, seems 

to go beyond moral responsibility in his description of the 

commitment to assert and establish jurisdiction over Rome 

Statute crimes.33 Having described the commitment as both a 

duty and a right, he goes on to say that ‘states parties to the 

Rome Statute have an obligation [emphasis added] to ensure 

that their national justice systems are capable of conducting 

proceedings into alleged’ Rome Statute crimes.34

The notion that there is a legal obligation to establish national 

jurisdiction has also found its way into judicial practice. In 

the Kenya admissibility case, for example, the ICC Pre-Trial 

Chamber stated that in addition to having the right to exercise 

jurisdiction over Rome Statute crimes, states are also ‘under 

an existing duty to do so as explicitly stated in the Statute’s 

preambular paragraph’.35 

Similarly, the North Gauteng High Court of South Africa 

held that South Africa was under an obligation ‘imposed 

both in terms of international law and South African law’ 

to investigate and prosecute perpetrators of Rome Statute 

crimes.36 It should be noted that, on appeal, the Supreme 

Court of Appeal of South Africa based the obligation to 

initiate investigations solely on South Africa’s domestic 

implementation legislation, and not on the Rome Statute.  

This is perhaps an indication that the higher court does not 

share the view that the Rome Statute obliges the exercise of 

national jurisdiction.37 

The Kenya admissibility case, likewise, is open to the 

interpretation that it is not the Rome Statute that obliges the 

establishment and exercise of jurisdiction. This case could 

be interpreted as an affirmation of the assumption in the 

Rome Statute that general international law prior to the Rome 

Statute imposed such an obligation – hence the phrase ‘an 

existing duty’.38 At any rate, it would be difficult on the basis 

of the text of the Rome Statute to sustain the assertion that 

the statute itself imposes an obligation to exercise national 

jurisdiction over Rome Statute crimes. Indeed, it appears that 

not all states implementing the Rome Statute have made the 

policy choice of establishing jurisdiction, suggesting that  

under the Rome Statute establishment of jurisdiction was not  

a legal requirement.39

This analysis suggests that although states have, in some 

cases, enacted legislation to establish national jurisdiction 

over international crimes, the Rome Statute does not impose 

an obligation to do so. Moreover, to justify the existence of a 

general rule of customary international law, one would need to 

show widespread practice and the belief that the practice is 

required by law.40 Given that the cases – which are not sufficiently 

widespread or general – of establishing jurisdiction have been 

in connection with the Rome Statute, and not out of a general 

obligation imposed by international law, it would be difficult 

to argue that there is a general obligation under international 

law to establish jurisdiction.41 For the Rome Statute system to 

be effective, there is a need to exercise national jurisdiction. 

Therefore, the lack of an obligation on states to establish such 

jurisdiction is tantamount to a legal gap in the international 

system underpinned by the Rome Statute. 

This legal gap could be filled by the two initiatives under 

consideration here.       

For the Rome Statute system to be 
effective, there is a need to exercise 
national jurisdiction  
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There are many examples where a lack of such 
cooperation has served as an impediment to prosecution 
in instances where the presence of a legal framework for 
cooperation may have facilitated cooperation 

content of the obligations, the Rome Statute also lays down the various procedures 

that should be followed in carrying out the general duty to cooperate.47

The importance of cooperation in the Rome Statute system is underlined annually by 

the states parties, when they reaffirm ‘the importance of effective and comprehensive 

cooperation … to enable the Court to fulfil its mandate’.48 The Assembly of States 

Parties has also developed a robust, although largely ineffective mechanism for 

countering non-cooperation.49 The importance of cooperation for the Rome Statute 

system is also reflected in the fact that all domestic legislation involving the Rome 

Statute includes a robust cooperation regime. The South African legislation, for 

example, includes elaborate provisions on cooperation with respect to arrest and 

surrender,50 and detailed provisions on other aspects of cooperation and assistance.51 

This is also true of other domestic legislation implementing the Rome Statute, both in 

Africa and elsewhere.52 

While the Rome Statute creates a rather elaborate and comprehensive regime that, 

by and large, the states parties give effect to in their domestic systems, this regime is 

only vertical in nature, in the sense that it only applies between the ICC and the state 

parties. This is reflected in President Song’s assertion that the ICC was designed 

‘from the ground up’ with the relationship between states and the court in mind.53 

The Rome Statute does not, however, include a horizontal obligation for states to 

cooperate with one another in the investigation of international crimes.54 The only 

provision for interstate cooperation relates to cases of competing requests, or, in other 

words, those cases where the ICC has made a request for cooperation from a state 

party and, at the same time, another state, whether a party to the statute or not, has 

made a similar request.55 

It is therefore not surprising that the states parties’ implementing legislation does not 

provide for interstate cooperation. Yet even national-level prosecution of international 

crimes benefits from interstate cooperation. This type of cooperation is particularly 

important in cases where the forum state – the state where the investigation and 

prosecution are taking place – is not the place where the crime occurred.56 In the 

context of the Rome Statute, which is based on complementarity and the notion of 

national systems exercising jurisdiction, interstate cooperation would greatly increase 

a state’s capacity to investigate international crimes and prosecute their perpetrators.

It is clear therefore that there is a legal gap with respect to interstate cooperation. 

Although it is based on the notion that domestic legal systems have the primary 

responsibility to exercise jurisdiction, the Rome Statute does not impose an obligation 

on states to cooperate with one another – even though interstate cooperation is 

necessary for effective national investigation and prosecution. 

There are many examples where a lack of such cooperation has served as an 

impediment to prosecution in instances where the presence of a legal framework for 

cooperation may have facilitated cooperation.57 This legal gap could be filled by the 

two initiatives under discussion.

THERE IS A LEGAL GAP WITH 
RESPECT TO INTERSTATE 

COOPERATION: THE ROME 
STATUTE DOES NOT IMPOSE 
AN OBLIGATION ON STATES 

TO COOPERATE WITH  
ONE ANOTHER
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The International Law Commission’s project on crimes 
against humanity  

The nuts and bolts of the proposal

The ILC is a subsidiary organ of the UN General Assembly. Its mandate is to 

promote the progressive development and codification of international law.58 Broadly 

speaking, this means that the ILC studies areas of international law, produces texts 

and transmits them to the General Assembly, which might then turn them into 

conventions.59 Some of the most important treaties of modern international law, 

including the Vienna Convention on the Law of Treaties and the Vienna Convention on 

Diplomatic Relations, are the products of the ILC’s work.60 Importantly, the text that 

formed the basis of the negotiations that would eventually lead to the Rome Statute 

was drawn up by the ILC.61 

The ILC sees the study of crimes against humanity and 
the elaboration of a convention as key missing pieces in 
the international criminal justice system 

During the sixty-fourth session of the ILC in 2012, Sean D Murphy, a member of the 

commission, proposed that the ILC study the topic of crimes against humanity.62 

After a lengthy discussion, the ILC placed the topic of crimes against humanity on its 

current work programme and appointed Sean Murphy as special rapporteur during its 

sixty-sixth session, on 18 July 2014.63 According to his proposed work plan, Murphy 

intends for the commission to complete its work on the topic and adopt a full set 

of draft articles on first reading by the end of 2016.64 The first report of the special 

rapporteur, expected in the 2015 session of the ILC, is predicted to contain initial 

provisions but not the full set of draft articles.

The proposal is premised on the assumption that, of the three main international 

crimes – i.e. crimes against humanity, genocide and war crimes – only crimes against 

humanity have not been the subject of a major global treaty, with the basic obligations 

to criminalise such crimes and cooperate over them.65 While the Geneva conventions 

and Protocol I are in place for dealing with war crimes66 and the Genocide Convention 

exists for the crime of genocide,67 there is no comparable regime for crimes against 

humanity. The ILC sees the study of crimes against humanity and the elaboration of 

a convention as key missing pieces in the international criminal justice system.68 The 

ILC has a history of work in this field, including the 1996 Draft Code of Crimes.69 This 

code provides that states ‘shall take such measures as may be necessary to establish 

… jurisdiction over’ international crimes.70 The code also makes it a requirement to 

extradite or prosecute persons alleged to have committed international crimes.71 

The topic of extradition or prosecution had also been on the agenda of the ILC since 

2005, but in 2014 the commission decided to discontinue the project by providing a 

final report without producing any draft articles.  

The proposed ILC topic of crimes against humanity would aim to define such crimes 

for the purposes of the convention. According to the ILC proposal, the definition of 

crimes against humanity will be as it is defined in the Rome Statute.72 Similarly, the 

definition of crimes against humanity in the Proposed International Convention of 

the Crimes Against Humanity Initiative follows, with minor amendments, the Rome 

Statute’s definition of crimes against humanity.73 Although the definition is important, 

THE WORKING METHODS 
OF THE ILC REQUIRE EVERY 

DRAFT ARTICLE TO BE 
EXTENSIVELY SUPPORTED BY 
DOCTRINE, STATE PRACTICE 

AND OTHER SOURCES OF 
INTERNATIONAL LAW
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the key elements of the envisioned convention would be the 

provisions for the enactment of national criminal legislation, the 

exercise of jurisdiction and provisions for interstate cooperation. 

The convention would oblige states to criminalise crimes 

against humanity in their national laws in a manner that would 

harmonise the definition of such crimes across national legal 

systems.74 The ILC would also propose that states exercise 

jurisdiction not only for acts committed in their territories or by 

their nationals, but also for ‘acts by non-nationals committed 

abroad who then turn up in the Party’s territory’.75 Therefore, 

the envisioned ILC draft convention would require a state to 

exercise universal jurisdiction if the accused person were in its 

territory. This type of universal jurisdiction, requiring only the 

presence of the accused in the territory of the forum after the 

commission of the alleged offence, is also envisaged in other 

instruments, such as the convention proposed by the Crimes 

against Humanity Initiative.76 Whether, and how, the ILC will 

decide to address the question of investigation – i.e. whether 

the commission will decide to include a duty to investigate 

in absentia and what the parameters of such a duty will be – 

remains to be seen. 

possibility for the ILC to identify elements that might contribute to 

crime prevention, such as the establishment of cooperative early-

warning systems. 

Amnesty International issued a public statement welcoming the 

ILC’s decision to include the topic on its current agenda, and 

called on the commission to include additional elements in its draft 

convention, such as ‘full reparations’ and exclusion of immunities.83  

Challenges and hurdles

The ILC is an ideal forum for drawing up a text on which states 

can base a final convention on the criminalisation and cooperation 

in respect of Rome Statute crimes, in particular crimes again 

humanity. The ILC’s working methods, which involve detailed 

study of state practice and international law, will lead to a high-

quality instrument, which, while moving the law forward, will also 

be consistent with the numerous laws and arrangements currently 

in place. Furthermore, while ILC members are independent legal 

experts skilled in the crafting of such an instrument, they can also 

assess the annual reaction of states in the Sixth Committee of the 

UN General Assembly to the ILC’s ongoing work, thereby allowing 

adjustments to take account of state preferences. 

Nevertheless, the ILC’s decision to study this topic is not without 

its challenges and detractors. The challenges are both institutional 

and substantive.

On an institutional level, the challenge is that the working methods 

of the ILC require every draft article to be extensively supported 

by doctrine, state practice and other sources of international law. 

Consequently, it often takes an inordinate amount of time for the 

commission to consider topics.84 However, as noted above, the 

ILC proposal foresees that this topic will take considerably less 

time, partly because of ‘the existence of analogous conventions, 

as well as a considerable foundation derived from the existing 

international criminal tribunals’.85

On a substantive level, questions have been raised, both by 

members of the commission and states in the UN General 

Assembly, about possible conflicts between the ILC product 

and the Rome Statute. For example, the statement of the 

Nordic countries during the General Assembly debate on 

the commission’s report for example, stressed that the ILC’s 

consideration of this topic must not lead to the opening up of 

agreed language under the Rome Statute.86 

The statement made by the Netherlands was more direct and 

went to the heart of the problem. The Netherlands representative 

stated that what was required was an international instrument 

‘that would cover all the major international crimes, including 

crimes against humanity’.87 Implicit in this statement is that by 

not covering genocide and war crimes, the ILC project risked 

fragmenting and making ineffective the international cooperation 

The envisioned ILC draft convention 
would require a state to exercise 
universal jurisdiction if the accused 
person were in its territory

Additionally, the ILC would propose ‘robust inter-State 

cooperation by the Parties for the investigation, prosecution, 

and punishment of the offence, including through mutual legal 

assistance and extradition, and recognition of evidence’.77 

Presumably, the specific legal obligations for this would be 

based on the types of provisions currently found in existing 

treaties on such matters. The types of assistance that could 

be covered under an ILC draft convention might include 

assistance in the taking of evidence, service of judicial 

documents, execution of searches, providing information and 

tracing the proceeds of crime.78 Perhaps the central element of 

the ILC project will be the obligation to prosecute or extradite, 

a legal principle known as aut dedere aut judicare.79 The aut 

dedere aut judicare obligation, broadly stated, obliges a state 

to prosecute offenders present in its territory or, if it is unable 

or unwilling to do so, to extradite the offender to a state that is 

willing to do so.80 

The ILC proposal recognises that comparable conventions on 

other crimes have ‘focused only on these core elements’.81 The 

proposal, however, notes that the ILC may decide to go beyond 

these and consider other elements.82 It is here that there is a 
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regime that is being advocated. These issues had been raised 

by this author in the ILC and, as a result, the commission’s 

2013 report states that the ‘view was expressed that the 

consideration of the topic in the syllabus should have taken 

a broader perspective, including the coverage of all core 

crimes’.88 As noted above, the ILC syllabus responds to this by 

noting that war crimes and genocide have been the subject of 

their own comprehensive treaties.89 Although it is true that the 

Geneva conventions and Genocide conventions did provide for 

the criminalisation of war crimes and genocide, it could not be 

argued that they had the same robust interstate-cooperation 

mechanisms as foreseen in the intended draft convention.90 

For example, the Genocide Convention, while establishing an 

aut dedere aut judicare obligation, does not expressly require 

the establishment of universal jurisdiction.91 As the statement 

by South Africa suggests, ‘the deficiency identified in the Rome 

Statute concerning [interstate obligations] was not particular to 

crimes against humanity and applied to all the serious crimes’.92

The Belgium, Slovenia and Netherlands 
initiative   

The nuts and bolts of the BSN initiative

Unlike the ILC proposal, the BSN initiative is much broader. 

It encompasses not only crimes against humanity, but also 

genocide and war crimes. The BSN initiative is anchored in a 

declaration that currently has 40 adherents, including four from 

Africa.93 This declaration highlights that if complementarity ‘is to 

be truly effective, it is essential that states are able to cooperate 

practically, in providing judicial assistance and – if the need 

arises – extradition of the accused’.94 The declaration then 

stresses that for this to happen, an effective legal framework is 

necessary but that the current conventional framework does 

not ‘address judicial assistance and extradition in modern 

terms and norms’.95 The declaration commits its adherents 

to address these shortfalls by negotiating a ‘procedural 

multilateral treaty on mutual legal assistance and extradition to 

cover this gap’.96 The initiative catalogues areas of cooperation, 

such as extradition, mutual legal assistance, taking of 

evidence, protection of witnesses, and searches and seizures, 

among many others.97 

The BSN initiative does not necessarily foresee a new definition 

for crimes against humanity, war crimes or genocide but intends 

to rely on the Rome Statute’s definition of these crimes. The 

report of the expert meeting of November 2011, organised by 

the initiators of the project, notes that the reference to the crimes 

could be made by either including the ‘respective definitions 

from the Rome Statute’ or by referring to ‘the relevant provisions 

in the Rome Statute’.98 Instead of defining the crimes, the BSN 

initiative seeks to focus primarily on interstate cooperation. 

The convention foreseen by the BSN initiative is, according to its 

authors, to be based on ‘existing procedural provisions from more 

recent treaties on mutual legal assistance’.99

In addition to addressing the core procedural obligations of 

interstate cooperation, the BSN initiative would also require the 

establishment of jurisdiction over crimes against humanity, war 

crimes and genocide.100 As well as the more traditional basis of 

jurisdiction, territory and nationality, the BSN initiative, like the ILC 

project, also foresees the exercise of universal jurisdiction ‘where 

the alleged offender is present’ is in its territory.101 As with the ILC 

project, at the heart of the BSN initiative is the aut dedere aut 

judicare principle.102 

Challenges and hurdles

The BSN initiative, more than the ILC topic, is expressly meant 

to complement the Rome Statute, in the sense that it is almost 

an implementing agreement to the Rome Statute provisions 

on complementarity. In other words, the BSN initiative is born 

primarily out of a recognition of a gap in the Rome Statute 

system, and this initiative is aimed at filling this gap.103 There is 

therefore a conscious effort on the part of the BSN initiative to be 

faithful to the Rome Statute. This explains in part the reluctance 

to provide an independent definition of the crimes. 

The BSN initiative’s adherence to the Rome Statute, while 

valuable and useful, creates a dilemma for its proponents, 

however. The proponents are espousing a universal convention 

to ensure maximum reach. After all, interstate cooperation is 

only effective if perpetrators are denied forums in which to hide. 

The declaration by the sponsor states, for example, asserts 

that the convention eventually adopted would be ‘open to 

all States interested in enhancing their capacity to nationally 

prosecute these international crimes’.104 This is in recognition of 

the fact that, while the 122 states parties to the Rome Statute 

constitute a significant number, there is a large number of states 

outside the Rome Statute whose adherence to the envisioned 

convention would be important to close the impunity gap. When 

one combines this with the fact that many states parties may 

decide, for a number of reasons, not to join the mutual legal-

assistance convention, the reach of any instrument developed 

under the framework of the Rome Statute is significantly 

reduced.105 This has created a dilemma about the forum within 

which to pursue the BSN initiative.

The proponents of the initiative have identified various forums 

as possibilities within which to pursue the mutual-legal-

assistance convention. The first obvious forum to consider is, 

notwithstanding the issue of the limited membership identified 

above, the ICC’s Assembly of States Parties. There is no reason, 

at least not as a matter of law, why an instrument developed 

within the framework of the Rome Statute cannot be open to 
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all states, including those not party to the Rome Statute. However, under the current 

political climate, and in particular given relations between the AU and the ICC, an 

instrument explicitly designated as a Rome Statute supplementary instrument – 

whether the term ‘protocol’, ‘implementing agreement’ or ‘supplementary convention’ 

is used or not – might cause some states parties, especially from Africa, not to 

ratify the said instrument. In the same vein, states not party to the Rome Statute 

with principled objection to the ICC, and which would ordinarily join a mutual legal 

assistance for international crimes, might decide not to join an instrument under the 

Rome Statute, developed within the framework of the Assembly of States, due to the 

institutional linkage with the Rome Statute. It is therefore not surprising that the option 

of pursuing this instrument within the framework of the Assembly of States Parties is 

not being seriously considered by the proponents of the BSN initiative.106

The BSN initiative is born primarily out of a recognition 
of a gap in the Rome Statute system. This initiative is 
aimed at filling that gap 

The options that are being seriously considered by the proponents are the 

Commission on Crime Prevention and Criminal Justice in Vienna, and the General 

Assembly of the UN. In 2013 Belgium, Slovenia and the Netherlands had proposed 

that the Commission on Crime Prevention take up the matter of the convention on 

mutual legal assistance. The idea, however, was rejected and was not even placed 

on the agenda. While there may have been certain states that had substantive 

reasons for rejecting the initiative itself, for most states (including South Africa, which 

is a co-sponsor), the issue hinged on the forum. Some states took the view that the 

Commission on Crime Prevention was concerned not with international crimes of 

the Rome Statute type, but with transnational crimes. While the main co-sponsors 

still see the Commission on Crime Prevention as the most appropriate forum for 

addressing this issue, the objection that it is the wrong forum is likely to prove difficult 

to overcome. 

Given the challenges of using the Commission on Crime Prevention or the Assembly 

of States Parties, the General Assembly of the UN would seem to be the most 

promising option as the forum. Some proponents, however, are concerned that the 

General Assembly is overly politicised and that some states are likely to transpose 

their hostility towards the ICC to any discussions about mutual legal assistance for 

international crimes. Moreover, since the ILC is a subsidiary organ of the General 

Assembly, the General Assembly might be reluctant to place on its agenda a subject 

that is already being considered by the ILC.

Synergies between the two projects

The ILC and BSN initiatives are both aimed at filling an important gap in the 

international criminal justice system by establishing a robust, interstate cooperation 

regime with respect to serious crimes of concern to the international community and 

by making provision for an obligation to prosecute or extradite. 

Filling the impunity gap has the added benefit of easing some of the tension in the 

AU–ICC impasse. While the AU has proposed expanding the jurisdiction of the 

mooted African Court on Justice and Human Rights to include international crimes 

as a way of enhancing African exercise of jurisdiction, many legal and practical 

2013
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THAT THE COMMISSION ON 
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UP THE MATTER OF THE 
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At first glance, the ILC and BSN initiatives are in competition and are therefore mutually 

exclusive. After all, it is difficult to see how conventions resulting from these two 

initiatives could be simultaneously viable in terms of their ratification and impact. The 

success of the BSN initiative is likely to mean the irrelevance of the ILC topic. The 

provisions for mutual legal assistance and aut dedere aut judicare provisions would, 

in all likelihood, be similar, if not identical, in content. Since crimes against humanity 

would already be covered under the BSN initiative, the value added of the ILC topic 

would be questionable at best. Conversely, it could be argued that if the ILC topic 

were to succeed, the valued added of the BSN initiative would be diminished, as it 

would just enhance the rudimentary regimes that already exist in the genocide and 

Geneva conventions.

Nonetheless, while the goal should be to pursue one convention that addresses 

all three crimes, there is value in pursuing both projects. First, from a substantive 

perspective, the detailed study of work that goes into ILC projects provides the best 

option for a legally solid convention, drawing on the vast material available, including 

judicial decisions, state practice and other treaties covering comparable provisions. 

The BSN initiative, on the other hand, as a state-centred process, will help galvanise 

the support of states for a global convention on the mutual legal assistance for these 

crimes, including crimes against humanity. There may therefore be value in pursuing 

both the ILC and BSN initiatives in light of the respective advantages that they bring.

problems have been identified with this project.107 A treaty, whether it were to flow from 

the ILC project or the BSN initiative – or a combination of the two – would not only 

increase the ability of African states to prosecute those committing international crimes 

perpetrated on the continent, but also enhance cooperation to facilitate successful 

prosecution. The question, though, is whether these two initiatives are mutually 

exclusive and whether only one should be supported. 

There may therefore be value in pursuing both the ILC 
and BSN initiatives in light of the respective advantages 
that they bring

Filling the impunity gap has the added benefit of easing 
some of the tension in the AU–ICC impasse 

There is also a second, more strategic reason, for supporting both initiatives. The 

issue of the forum is likely to continue to be a stumbling block for the BSN initiative. 

The ILC topic, on the other hand, already has a forum and work on the topic has 

already begun. It is true that the ILC topic is more limited than the BSN initiative. 

However, the ILC topic would, on finalisation be submitted to the General Assembly 

for consideration by states. If the General Assembly were to decide to negotiate a 

convention on the basis of this text, states could extend the scope of the convention 

to cover also genocide and war crimes in a way that captures the essence of the BSN 

initiative. Previous examples of ILC work show that states do not blindly adopt the 

initiatives of the ILC, but do make adjustments, sometimes drastic ones, to meet their 

particular needs and objectives. The Rome Statute, for example, while based on the 

work of the ILC, looks different in many material respects, including in its approach to 

the exercise of jurisdiction.108 Similarly, with respect to the Law of the Treaties, many 

changes, including the definition of jus cogens, were made.109  

THE BSN INITIATIVE, A 
STATE-CENTRED PROCESS, 
WILL HELP GALVANISE THE 
SUPPORT OF STATES FOR A 
GLOBAL CONVENTION ON 

MUTUAL LEGAL ASSISTANCE
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Conclusion

While the ICC is at the centre of the international criminal 

justice system, it is domestic systems that have the primary 

responsibility for carrying out investigations and prosecutions 

for international crimes. Yet, the international criminal justice 

system does not have a sufficiently well-developed legal 

framework to facilitate domestic prosecution, including a well-

developed interstate cooperation system. The BSN and ILC 

initiatives aim to develop mutual legal assistance instruments 

for international crimes, so they should be welcomed as 

important contributions to enhancing complementarity.

It is hoped that states, as they engage with both processes, 

will not only support them, but also seek to strengthen them. 

In particular, states should ensure that at a minimum any 

convention that flows from either the BSN or ILC project 

should contain certain key elements. First, the convention 

should establish an obligation to criminalise the relevant 

crimes. Second, the convention should contain an obligation 

to extradite offenders wanted for such offences if it decides not 

to prosecute (the aut dedere aut judicare obligation). Finally, 

the convention should include a robust provision for interstate 

cooperation, which covers not only the duty to cooperate, but 

also specifies the parameters and modalities of this duty. 
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