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Justice O’Regan,
Honoured Guests,

It is a great pleasure to be here today at the Institute for Security Studies. | am grateful to
Justice O’Regan for chairing this seminar. And I look forward to the remarks from Col.
Aboagye. | would like to thank Antoinette Louw for organising today’s event.

This seminar comes at a fascinating time for the ICC. The Court has come a long way
since it was created. Already 108 States have ratified or acceded to its Statute. The
Prosecutor has initiated four investigations. The judges have issued thirteen warrants of
arrest and have clarified the interpretation of fundamental parts of the Rome Statute.
States have surrendered four suspects to the Court. In January this year, we passed a
milestone with the start of our first trial — that of Mr. Thomas Lubanga Dyilo. The
second trial is scheduled to begin on 24 September. Two other Accused from the
Democratic Republic of Congo — Mr. Germain Katanga and Mr. Mathieu Ngudjolo Chui
— are scheduled to face trial then. Another case is still before a Pre-Trial Chamber. If the
charges against him are approved, Mr. Jean-Pierre Bemba could go on trial before the end
of the year for crimes the prosecution alleges he committed in the Central African
Republic. And finally, in May, Mr. Abu Garda, the leader of a Darfur rebel faction,
answered a summons to appear in court. The Prosecutor accuses him and two others of
war crimes related to the killing of African Union peacekeepers in Sudan.

All this means that just six years after its start, the Court is a fully functioning judicial
institution. Judges are hearing testimony. Witnesses and victims are telling their stories.
The Prosecution is presenting its evidence. Defence counsel are vigorously defending the
rights of the Accused. The Trust Fund for Victims has launched its first projects. There
are increasing indications that the Court could be having a deterrent effect on potential
perpetrators of international crimes. And at the end of the day that has to be the key: if
we bring perpetrators of the worst violations to justice, future horrors could be prevented.

With greater judicial activity, the work of the Court has drawn wider attention — not least
in Africa. So long as what we are doing is well understood, this is a good thing. Through
diplomatic meetings, public information campaigns and outreach activities in the
situation countries, the Court does what it can to ensure understanding. If our work is to
contribute to reconciliation, affected communities must see justice being done. If the
Court is to play a part in deterring atrocities, the broader international community must
understand what it is — and what it is not.

Where the increase in attention to the Court’s work combines with a poor understanding
of its mandate and functioning, there remain risks to the Court and the larger goals of the
Rome Statute. These risks can take different forms. For example, now that cases are at
trial, there could be heightened expectations of what the Court can do. If people expect



that the Court can handle all cases of genocide, crimes against humanity and war crimes,
this will inevitably lead to disappointment.

Of course, the ICC is a critical component of the Rome Statute system. In those places
where governments are unable or unwilling to try their own, victims of the worst crimes
known to humanity are just as deserving of justice. And by offering the possibility to
provide justice in these most difficult of situations, the very existence of the ICC can help
promote local efforts. The possibility of ICC jurisdiction can encourage states to develop
the will and capacity to establish credible alternatives to trials in The Hague.

It should never be forgotten that whilst a crucial component of the Rome Statute system,
the Court remains only one part of it. Of course, the ICC does not have the capacity to
handle all cases of genocide, crimes against humanity and war crimes. It was never the
intention of the Rome Statute’s framers that it should. Under the principle of
complementarity, the Court only acts where States are unwilling or unable to credibly
investigate and prosecute crimes. If States ensure that they deal with crimes, the Court
will not need to act. Indeed such cases are not even admissible at the ICC.

The Court embraces this limit. It is crucial that where national judicial systems can
credibly investigate and fairly try alleged perpetrators of atrocity crimes, they do so.
Domestic trials bring justice closer to the victims. They help to build national judicial
capacity. And over time they can help to enhance the deterrent effect of prosecutions.

There are other limits on the Court’s mandate. Apart from referrals from the Security
Council, the Court only has jurisdiction over crimes committed on the territory of States
Parties or committed by nationals of States Parties, which have all acceded to the Rome
Statute voluntarily. By relying on these two classical determinants of jurisdiction, the
Rome Statute actually reaffirms core principles of state sovereignty. In this sense among
others, the Court’s mandate is quite distinct from the notion of universal jurisdiction.

Even where the Court has territorial jurisdiction, it only has the mandate and capacity to
deal with the gravest crimes. Further, it is restricted only to crimes that took place after
the Rome Statute came into effect on 1 July 2002.

These facts about the Court are not new to anyone in this room. But they are not always
well enough understood in the broader diplomatic community. Those who don’t
understand the principle of complementarity may fear an ICC that rides roughshod over
national judicial processes. Those who resent assertions of universal jurisdiction as a
violation of national sovereignty often conflate that very different concept with the work
of the ICC. And those who do not know that the ICC has sought none of the four
situations currently before it could be forgiven for thinking that the Court has intended to
have particular focus on Africa. Where facts are well understood, the Court enjoys broad
support. But where they are not, there can arise efforts to exercise political influence on
the Court.



We are a judicial institution operating in a political world. You will recall all the work
that went into ensuring the Court could operate without political influence. At the Rome
Conference, states successfully banded together to ensure the Court’s independence. It
should be noted that this was particularly true of African States. With their experience of
colonialism and injustice, African States were sceptical of investing power over the Court
in the hands of a few countries. They rejected proposals to place the Court under the
control of the United Nations Security Council. In a set of principles adopted in 1997,
the Southern African Development Community declared that the Court should be
independent and that the Prosecutor should be able to investigate crimes “without
influence from States or the Security Council, subject only to appropriate judicial
scrutiny.” Further, the SADC stressed that “the independence and operations of the
Court and its judicial functions must not be unduly prejudiced by political
considerations.” These principles were subsequently adopted by other African States,
and embraced by many states from other parts of the world. The initiative succeeded,
and these important principles were embedded at the very core of the Rome Statute.

With the Court’s judicial activity increasingly drawing the eyes of the world, it is once
again necessary to seek guidance from the influential SADC principles of 1997. We
must keep politics separate form judicial proceedings. The Rome Statute created the
possibility for a political body — the Security Council — to refer situations to the Court. In
the case of Darfur, this is what happened in March 2005. Once a situation comes before
the Court, we must let justice follow its course. States must accept that judges cannot and
will not take political considerations into account. They make a purely judicial judgement
on purely judicial facts. There is no room for politics at the Court. Political issues belong
in political forums. We will not get involved in these debates.

We can try to disseminate simple facts about our mandate and work. But we rely on the
states that created us and civil society organisations to shield us from political winds. All
of you can make a contribution by ensuring that the broader diplomatic community and
the public at large understand fundamental facts about the Rome Statute system, as | have
outlined today.

The endeavour launched in Rome has made tremendous progress. The Rome Statute has
grown from a piece of paper to a functioning judicial system. The Court will continue to
develop as the judicial institution of last resort for atrocities that must not be ignored.
But it cannot succeed alone. Successful implementation of its mandate, on display now
in our courtrooms, relies on continued external support.

Thank you.



