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Acronyms

AARTO Administrative Adjudication of Road Traffic Offences (AARTO) Act (Act 46 of 1998)
CCTV Closed Circuit Television

CPA Criminal Procedure Act (Act 51 of 1977)

CPF Community Police Forum

CPTED Crime Prevention Through Environmental Design

CMAA Criminal Matters Amendment Act (Act 18 of 2015)

CSF Community Safety Forum

DPCI (Hawks)

Directorate for Priority Crime Investigation

ICVPS

Integrated Crime and Violence Prevention Strategy

IDP Integrated Development Plan

LEAP Law Enforcement Advancement Plan

NPA National Prosecuting Authority

RTMC Road Traffic Management Corporation
SALGA South African Local Government Association
SAPS South African Police Service

STED Safety Through Environmental Design
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Introduction

The South African Local Government Association (SALGA) was established in line with Section 163 of
the South African Constitution. In terms of its mandate, which includes developing common approaches
to issues facing municipalities in South Africa, SALGA has taken various steps to support them in
understanding and addressing issues of safety and law enforcement. This has included:

e Commissioning research on specific aspects of by-law enforcement’

e A submission on legislation addressing the law enforcement powers of municipalities?

e Publishing a handbook on the role of municipal councillors in building safer communities®
e Organising a symposium on the use of technology for protecting municipal infrastructure*

e Publishing reports and organising discussions about risks to municipal councillors and employees linked
to poalitical killings and intimidation, as well as the risks posed to municipalities by violent protests®

This report, developed by the Institute for Security Studies in cooperation with SALGA, is intended to take
forward SALGA's efforts to support municipalities in their efforts to address questions of safety. The report
focuses on law enforcement as an instrument for promoting safety. It identifies and explores critical issues
that local governments need to address in order to strengthen their responses to the safety challenges
they face.

This report is intended to provide SALGA with a foundation to take forward analysis and discussion of
the role of municipalities in addressing safety and law enforcement. It addresses key challenges faced by
municipalities regarding the following:

e | ocal government law enforcement and its legal mandate to do this

e Cooperation between metros and the South African Police Service (SAPS) or other government agencies
on law enforcement

e Challenges in the enforcement of traffic laws and by-laws
e Municipal asset and infrastructure protection

The conclusion highlights cross-cutting issues, and recommendations are provided on how to strengthen
local government’s contribution to safety, particularly through law enforcement.

Research methodology

This is a preliminary report on law enforcement and municipalities in South Africa. Because municipal
law enforcement in South Africa is a relatively under-researched area, especially at an operational level,
an exploratory methodology has been used. Accordingly, the study involved a combination of different
research methods, relying on both primary and secondary data sources.

Primary sources included a series of 60- to 90-minute interviews with senior officials in select municipalities,
who cumulatively offer several decades of experience in municipal safety. The interview format was
conversational in nature but confined to exploring specific identified issues. To encourage open and honest
conversations, interviewees were told that interviews would be kept confidential.

Secondary sources of information and analysis included a selection of local and international analytical
literature, relevant policy documents, legislation, and reports developed by SALGA about by-law
enforcement and other local safety challenges. It also included other municipal reports and integrated
development plans, parliamentary portfolio committee meeting and media reports, as well as a review
of select municipal by-laws. Documentation included specific instruments addressing issues such as the
regulation of liquor outlets and road and traffic enforcement.
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Limitations

As will be reflected in this report, the field of safety and law enforcement and the role of local government in
it is complex and multifaceted. This report is not a complete study of law enforcement across all categories
of municipalities (metros, districts, and local) and in all nine provinces.

The observations and recommendations are based on interviews with a limited number of current and
former senior level officials from metros who have extensive experience in the respective areas. It also
includes data from metros whose documentation on safety-related issues is more readily available.
Accordingly, the selection of data sources for this report may reflect a bias towards municipalities that have
more advanced responses to safety challenges.

Acknowledgements

The authors would like to thank the interviewees who generously gave their time to provide invaluable
insights and information for this study.

Terminology
The following definitions are relevant to this report:
Crime prevention

Crime prevention is a broad term that refers to programmes, techniques or actions that prevent crime.
Section 205(3) of the Constitution provides that the functions of the SAPS include ‘to prevent, combat and
investigate crime.” As indicated below, municipal police services also have crime prevention as a formal part
of their mandate.

Police, or other law enforcement agencies, can contribute to preventing crime through law enforcement and
through other types of activities. However there are many programmes, techniques and actions that can
contribute to preventing crime that don’t require police involvement, or where the police aren’t necessarily
the main role players.

Related concepts that deal with specific aspects of crime prevention or overlap with the concept of
crime prevention include: social crime-prevention; situational crime-prevention; violence prevention;
Safety Through Environmental Design (often referred to as Crime Prevention Through Environmental
Design (CPTED)).

Many of these concepts are not mutually exclusive. For example six types of ‘violence prevention’
measures that may also be seen as examples of ‘social crime-prevention’ are discussed in a World Health
Organization briefing document on violence prevention that was published in 2010.6

Criminal justice process

The criminal justice process is a process of law enforcement through which people are arrested, charged,
prosecuted, convicted and sentenced for crime. In this sense the process of law enforcement relies on
role players other than police (or other law enforcement officers). In South Africa these other agencies

or organs of state include the National Prosecuting Authority (NPA), the judiciary, and the Department of
Correctional Services.

Law enforcement

Law enforcement (as an activity, function or process) refers to activity focused on ensuring compliance with
laws. This includes measures to prevent, discourage or stop violations of the law and measures to hold
people who have allegedly violated the law accountable for their actions.

In this report the law enforcement discussed includes both enforcement of common law and statutory
provisions as well as the enforcement of by-laws. Accountability may therefore be through the criminal
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justice process or municipal courts or the payment of fines. In this report law enforcement is therefore a
function carried out by police and law enforcement officers (as well as other agencies — see criminal justice
process above).

Law enforcement officer

In the context of local government, a law enforcement officer is a category of ‘peace officer’ who is
appointed by a municipality to perform certain functions. As provided for in Section 334 of the Criminal
Procedure Act (Act 51 of 1977), the justice minister may issue a notice in the Government Gazette
providing for the appointment of certain categories of peace officers. The current Gazette regulating the
appointment of law enforcement officers by municipalities was issued by the justice minister on 19 October
2019." Law enforcement officers exercise some, but not all, of the powers of police members. They are not
municipal police.

Municipal police (metro police)

Municipal police (metro police) are police who are members of municipal police services. These are local
government police services created in terms of Chapter 12 of the SAPS Act. There are six municipal
police services in South Africa, all of them in metropolitan areas. They are often referred to as metropolitan
(‘metro’) police and the two terms are therefore interchangeable.

There are municipal police services in the following metros: Cape Town (Western Cape); Johannesburg
(Gauteng); Tshwane (Gauteng); Ekurhuleni (Gauteng); eThekwini (KwaZulu-Natal); and Nelson Mandela Bay
(Eastern Cape)).

Police member or officer

In this report police officers or members are members of the SAPS or municipal police services. The formal
convention in South Africa is to refer to members of these services as ‘members’. The term ‘police officer’
is sometimes understood to refer to a member who is of officer rank but sometimes is also used to refer to
any police member.

Safety

Safety is a broad term referring to a condition where certain categories of risks or threats (including from
violence or other harm, road accidents, disasters etc.) are minimised through preventive measures as well
as law enforcement (see Chart 1 and the discussion of ‘safety risks’ that follows). In the context of local
government the term ‘public safety’ is used frequently to refer to the combination of law enforcement
(including traffic enforcement), fire and emergency services,® and disaster management.

Traffic officer

The term traffic officer includes members of the municipal police service (whose qualifications include those
as traffic officers) as well as other accredited traffic officers. Section 1 of the National Road Traffic Act also
provides that members of the SAPS (‘the service’) are traffic officers.®

Preliminary notes
Safety risk areas relevant to local government

As discussed further below, the term ‘safety’ can be applied in various ways. One of these, reflected in
many of the risks listed in Chart 1, refers to risks to physical safety, including death or injury, but also the
safety of property from theft, vandalism or other damage.

For instance, Chart 1 refers to ‘health and medical services’. The main example given relates to the
government’s ability to provide services such as ambulances and medical facilities for responding to
incidents where people require medical attention (which may be linked to risks to physical safety such as
crimes, road accidents, etc.).
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Chart 1: Safety risk areas relevant to local government

Type of risk lllustrative examples of consequences

Crime targeted at members
of the public, businesses
or other institutions or
organisations (violence,
property crimes etc.)

Murder, rape, robbery and other violence; loss of property; fear, and other
emotional or psychological consequences.

Traffic violations and other
traffic safety risks

Death, injury and damage to property from road accidents and negligent or
reckless driving.

By-law violations

A longer list could be provided, but examples include:

e lliness or poisoning from food that’s sold or distributed in violation of
food safety standards.

e Death or injury of community members or municipal employees linked to
violations of by-laws relating to the safe supply of electricity.

e Accidents or injuries from buildings that don’t comply with safety-related
provisions regarding construction, risk of fire and maintenance.

Crimes involving municipal
assets or infrastructure
(e.g. cable theft; abuse

of municipal assets by
officials)

Direct risks: electrocution from electrical infrastructure; disease or sickness
from contamination of water supply; road accidents linked to damaged road
safety infrastructure; disasters such as gas explosions.

Indirect risks: theft or other damage to infrastructure compromises electricity
and water supply and the delivery of municipal services, impacting on safety
and responses to threats to safety.

lllegal electricity or water
connections or tampering
with municipal metering

Death or injury from unsafe electrical connections.

Loss of municipal revenue.

Violent protest

Injury to civilians, police or others.

Destruction of state (e.g. municipal buildings, schools) or private property.

Health and medical
services

Availability of services impacts on the ability to respond to incidents of injury
and disaster.

Disasters

Floods, fires.
Risks related to underground fuel and gas pipelines from e.g. illegal mining.”®

Quality of governance and
administration, human
resource decisions, and
level of corruption

Overall quality of governance and governance arrangements determine risk
analysis, problem solving ability and strategic decision making.

Human resource decisions impact on quality of strategic decision making
and implementation of policy.

Administrative corruption by employees and officials (such as officials
responsible for law enforcement, licensing and inspections) undermines
enforcement of traffic laws and by-laws, thereby undermining safety
standards.

Procurement corruption has generalised negative impact by leading to
wasteful municipal expenditure and procurement of poor-quality services
and goods from providers and suppliers. This includes security and safety
equipment and security services.

Perceived unfairness or dissatisfaction with service delivery leads to unrest.
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However, one could add other health risks to the list of safety risks — such as disease resulting from poor
sanitation. Similarly, economic factors such as employment, spending on grants and other ‘social spending’
by government also directly relate to security issues. Hunger and malnutrition can be seen as safety risks.
Related to this, local governments that focus on strengthening the economic environment or on medical
and health services can argue that they’re addressing key aspects of safety.

Section 152(1)(d) of the Constitution states that the promotion of safety is one of the objects of local
government." However, the term ‘safety’ as used in Section 152(1) is open to different interpretations. There
are various options available to local government in promoting safety, including through law enforcement
(the focus of this report), violence and crime prevention (which partly overlaps with law enforcement) and
other responses to threats to safety (such as ensuring the availability of ambulance and health services,
disaster preparedness, etc.).

Use of the terms ‘safety’ and ‘law enforcement’

This is not a general report on the range of local government agencies and activities that can contribute to
safety. Rather it focuses on the role of law enforcement (as an activity or function) and personnel involved in
law enforcement (police, traffic and law enforcement officers) in contributing to safety.

There are various implications of this focus:

e First, it’s narrower than a discussion of the role of local government in promoting safety. There are many
programmes or activities local governments can engage in that can directly or indirectly enhance safety.
This report doesn’t address all these issues. (See further the discussion of the policy framework below.)

e Second, this report focuses not only on the ‘crime prevention’ part of law enforcement, but also the
enforcement of by-laws. By-law enforcement (and other measures to prevent by-law violations) may not
necessarily be a way to prevent crimes (as defined in common law or statute), but could contribute to
safety in other ways.

e Third, enforcing some by-laws (such as those regulating business zoning and trading activity) may not
directly advance safety or crime prevention. For instance, some by-law provisions focus on business or
economic activity, and the main objective is to promote conditions that support economic development

Chart 2: Process diagram showing the report’s main focus

Police and law enforcement officers
(law enforcement personnel) and
other security personnel

Carry out law enforcement against
alleged crime and by-law
infringements ...

... and conduct other activities (inspections,
patrols and other activities oriented
towards prevention — and detection)

To contribute to safety

- THE STATE OF LOCAL GOVERNMENT LAW ENFORCEMENT



in the municipality or prevent intrusion of businesses into areas zoned for residential use. Enforcement of
these by-laws doesn’t primarily serve to improve safety, but is intended to serve other purposes. However,
the focus of this report is on strengthening the contribution of municipal police and other municipal
personnel involved in law enforcement to safety.

Integrating violence and crime prevention into municipal departments’ work

The Constitution states that the promotion of safety is one of the objects of local government. One way they
can do this (which partly overlaps with law enforcement) is through violence and crime prevention.

A challenge here is the tendency to equate violence and crime prevention with policing and law enforcement.
Related to this, community safety functions tend to be located within law enforcement directorates or metro
police services. This affects how municipalities understand crime and violence prevention.

Many key policy documents dealing with violence and crime prevention in South Africa call for
developmental approaches that are integrated into and cut across different municipal departments
(transversal approaches). These include the National Development Plan (2012), the White Paper on Safety
and Security (2016), the Integrated Urban Development Framework (2016),'? the National Strategic Plan on
Gender-Based Violence and Femicide (2020), and the Integrated Crime and Violence Prevention Strategy
(ICVPS), which was adopted by Cabinet in March 2022."® These approaches motivate that violence and
crime prevention should be informed by assessments of ‘what works’ in crime and violence prevention.

The most detailed version of this agenda is set out in the ICVPS, which provides a framework for carrying
forward the 2016 White Paper on Safety and Security.” The ICVPS states that the office of the municipal
manager should drive the strategy in each municipality.

For this purpose each municipal manager’s office will need to establish capacity to drive implementation
(it’s indicated that this aspect of the strategy’s implementation will need to be costed) and ensure ‘the
integration of crime and violence prevention interventions’ in the Integrated Development Plan (IDP).'s

The ICVPS also makes other recommendations for evidence-based approaches to crime and violence
prevention to be more fully integrated into the work of all spheres of government, including local government.
This includes calling for the development of regulations or guidelines to address ‘the requirement that
community safety planning is a core pillar/strategic focus area of the IDP and is integrated into all strategic
priority areas and plans.’

It also includes developing model by-laws on issues relevant to violence and crime prevention and other
aspects of community safety such as ‘social behaviour and conduct in public spaces, land use zoning and
spatial design of the built environment.’*®

The integration of safety measures into municipal programmes — proposed by both the White Paper and
ICVPS — would require that safety measures be identified in the IDP as well as Service Delivery and Budget
Implementation Plans of relevant sector departments in the Community Services, Infrastructure Services,
and Economic Development and Planning Directorates.

One interviewee suggested, for example, that city safety strategies include provision for municipal standards
for fixing street lights to prioritise routes used by pedestrians, due to the risk of robbery and other crimes
they face on these routes.

Integrating safety measures into the work of diverse municipal departments calls for relatively sophisticated
capacities for policy development, and the coordination and management of implementation. It also
requires cooperation between municipal departments.

However, the extent to which municipal departments work together varies greatly and depends on the
support of political and administrative leadership. Some argue therefore that community safety should
be driven from the municipal manager’s office, as it has the power to compel all departments to integrate
safety outcomes into their sector plans.
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A sector department will need to take overall responsibility for ensuring that plans are implemented.
However, that sector department will need to have sufficient support from the municipal manager’s office
to hold other sector departments accountable. Implementation also needs political commitment from the
metro council and the executive mayor’s office, as well as administrative, human, and financial support.

The tendency to equate safety with law enforcement exists at both a political and administrative level.
Interviewees said politics played a significant role and interfered with the capacity of the administration to
perform its functions. One said, ‘We are being taught how to do community-driven approaches and use
evidence-based practice, but it all depends on what the politicians want to do.’

It’s not necessarily the police and other officials involved in law enforcement who are most resistant to
implementing more integrated responses to safety challenges. Politicians often equate improved safety with
the recruitment of more metro police or law enforcement. They’re often unaware of the potential and need
for violence and crime prevention to incorporate other types of measures.

These limitations can also extend to senior management in municipalities. One interviewee noted that,
‘Management is used to doing whatever the politicians want’ and often isn’t aware of the potential for other
types of preventive approaches. ‘There are ways you can be innovative, but no one wants to listen,” the
interviewee said.

There have been some capacity-building workshops to promote a shift in the conceptual thinking around
safety among municipal officials. However most people who attend these initiatives are responsible for
implementing programmes rather than strategic design and decision making.

Graduates of these initiatives frequently encounter resistance from senior levels when trying to motivate

for different approaches. There may also be a lack of enthusiasm from other municipal colleagues. An
interviewee mentioned that when the topic of introducing collaborative approaches was raised during a
meeting of the regional safety forum, some participants responded with, ‘So now you want to give us more
work to do?’

The interviewee said: ‘They feel like we are dumping on them. It really is difficult to get people to think more
broadly. It could be addressed if people were more agile, but there isn’t much of a will to change.’

Local government law enforcement

In discussing this issue, it’s first ‘important to note that not all municipalities have law enforcement in their
organisational structures, and that most municipalities have limited human and financial resources.””
Data on the law enforcement capacities of most municipalities also isn’t readily available. (This should be
explored by further research.)

As indicated, this report focuses mostly on metropolitan municipalities. Some of these maintain municipal
police departments. Those that don’t (Mangaung and Buffalo City metros) do at least employ some other
traffic and law enforcement officers.

Legal mandate

As mentioned, Section 152(1)(d) of the Constitution states that the promotion of safety is one of the objects
of local government. Some of the provisions relevant to understanding the law enforcement powers of local
government include:

e By-laws — Section 156(2) of the Constitution provides that municipalities are authorised to ‘make and
administer’ by-laws in respect of matters that they have a ‘right to administer.” (Section 156(1) and other
provisions of Section 156 as well as Schedules 4'¢ and 5'° deal with the identification of matters that
municipalities have a right to administer.) Authority to administer certain functions may be conferred on
a municipality if it has the capacity to administer it, and so not all municipalities have the same range of
authority to issue by-laws. Within the formal provisions of the Constitution, there is also not necessarily
clear differentiation. For instance, ‘road traffic regulation’ is referred to in Part A of Schedule 4, while
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‘traffic and parking’ is under Part B of Schedule 5. However, Section 156(3) indicates that the authority of
municipalities to issue by-laws is a subordinate power as ‘a by-law that conflicts with national or provincial
legislation is invalid.’

e Powers of law enforcement officers — As indicated, Section 334 of the Criminal Procedure Act (Act
51 of 1977) provides for the justice minister to issue a notice in the Government Gazette providing for
categories of peace officers that may be appointed. The current Gazette regulating the appointment of
law enforcement officers by municipalities was issued by the justice and correctional services minister on
19 October 2019. It specifies that the powers of municipal law enforcement officers apply to by-laws or
regulations made by a municipality. They also apply to identified sections of laws (or related regulations),
such as the Businesses Act,?® Occupational Health and Safety Act,?' National Building Regulations and
Building Standards Act,?? Fire Brigade Services Act?® and others.

e Municipal courts — The operation of municipal courts is governed by numerous legal provisions. One
of these is the Municipal Systems Act, which provides that municipal staff, who are authorised in terms
of Section 22(8)(b) of the NPA Act?* to conduct prosecutions, ‘may institute criminal proceedings and
conduct the prosecution in respect of a contravention of or failure to comply with a provision of: (a) a
by-law or regulation of the municipality; (b) other legislation administered by the municipality; or, (c) other
legislation as determined by the National Director of Public Prosecutions.?® While the prosecutors are
municipal employees, presiding officers in these courts are provided by the Department of Justice and
Constitutional Development.

e Crime prevention — Municipal police services that are established in terms of Chapter 12 of the SAPS
Act (58 of 1995) have a mandate to carry out ‘crime prevention’, the ‘policing of municipal by-laws’ and
‘traffic policing.’

Governance of SAPS and municipal police in metropolitan areas

In recent years the discussion of questions to do with the Constitutional framework regarding policing in
South Africa has often taken a very narrow approach. The reference to the ‘single police service’ in Section
199(1) has often been emphasised above the wide range of other provisions of the Constitution.

However, discussion of policing and law enforcement needs to be based on the full range of relevant
Constitutional provisions, rather than selectively foregrounding any single provision.

The South African Constitution provides both for a national police service and the establishment of
municipal police services.

e The SAPS is the national police service that is referred to in Section 205(1) of the Constitution. In Section
199(1) the Constitution also uses the term ‘single police service’. The most reasonable interpretation of the
Constitution is that the single police service referred to in Section 199(1) is the same as the national police
service referred to in Section 205(1).

e Section 206(7) of the Constitution also states that national legislation must provide for the establishment
of municipal police services. Section 206(7) is aligned with Section 199(3) which states that: ‘Other than
the security services established in terms of the Constitution, armed organisations or services may be
established only in terms of national legislation.’

There is a need for forward movement in the debate around policing in South Africa. A key focus should
be on strengthening governance arrangements in order to improve management of police and law
enforcement resources at the metropolitan level.

There is a duplication of functions between the SAPS and municipal police (in the metropolitan areas where
they exist), as both have a crime prevention mandate. Systems or structures should be put in place to
ensure better coordination of the SAPS and municipal police and law enforcement human resources at the
metropolitan level. This should ensure that these resources are used in a way that optimally supports safety
at the metropolitan level.
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Chart 3: Primary roles of municipal personnel involved in law enforcement

Municipal law Municipal/metro

Traffic officers .
enforcement police

By-laws

Traffic laws and by-laws Yes
Crime prevention Yes
Chart 4: Number of metro police in selected metros in December 2021
Metro Number of metro police Figure excludes
Jelherinesauic | 46 Aoa?emy, internal affairs, security, and
auxiliary

eThekwini?’ Roughly 2 742, which includes approx- Other personnel include approximately
imately 2 172 operational staff of whom 197 employed in fines and licensing, five in
about 600 are ‘authorised officers’ who are | strategy and management, 59 in logistics
‘not fully fledged Constables as yet’? and 309 dedicated scholar patrol members

Cape Town?® 565 uniform staff 236 civilian staff

There’s currently a tendency to see the issue in political terms. The debate needs to be framed around what
governance and coordination arrangements that are compatible with the Constitutional framework will best
enable police, law enforcement agencies, and other local government agencies, to contribute to safety.

Role and capacity of municipal law enforcement agencies

Chart 3 illustrates the main roles that different municipal personnel could play in law enforcement. (Publicly
available information on the number of personnel employed as police, traffic or law enforcement officers in
metros is limited.)

The numbers in Chart 4 are approximate — they change frequently due to members retiring, resigning or
passing away.*® Also, comparisons between different metros are difficult as they often categorise their
personnel in different ways.

Focusing on the number of municipal police will also exclude other law enforcement staff. This is
most prominent in Cape Town, where the metro has maintained separate traffic and law enforcement
departments along with the metro police department.

While in some metros the main emphasis has been on expanding the number of metro police members,
in Cape Town the numbers of traffic and law enforcement officers appear to be comparable to, or
outnumber, metro police personnel. For instance a 2018 City of Cape Town festive season planning
document indicates that 380 metro police operational staff, 514 law enforcement staff and 449 traffic
officials were to be deployed.®

The number of law enforcement personnel in Cape Town has recently been expanded through the Law
Enforcement Advancement Plan (LEAP). This is a joint initiative of the City of Cape Town and the Western
Cape provincial government. LEAP personnel receive both peace officer and by-law training, obtain a traffic
warden certificate and ‘also assist other enforcement agencies with crime prevention.” According to an

m THE STATE OF LOCAL GOVERNMENT LAW ENFORCEMENT



October 2021 report, the number of LEAP personnel was due to exceed 1 000 following the recruitment of
an additional 233 members.*?

Investigation powers of municipal personnel involved in law enforcement

An issue that needs greater clarity is whether municipal personnel involved in law enforcement may
carry out investigations. Some interviewees felt that local authorities were prohibited from conducting
investigations. Others believed that local authorities do exercise investigation powers of some kind.

The Constitution authorises local governments to ‘promote’ a safe environment and to administer by-laws.
Furthermore, regulations provide for local government law enforcement officers to exercise search and
arrest powers in relation to the administration of these by-laws and the enforcement of other laws referred
to in the 2019 Gazette issued by the justice minister under Section 334 of the Criminal Procedure Act.®?

For law enforcement officers to exercise these powers in a reasonable manner, it seems necessary for them
to carry out investigative activities of some kind. If they don’t, municipalities could expose themselves to civil
suits for unjustified arrests. In addition, as SALGA noted in a submission on the draft SAPS Amendment

Bill in 2020, the SAPS wasn'’t always able to investigate ‘matters which affect municipalities, such as cable
theft, land invasions and damage to municipal property.’** However, as in any agency, investigative powers
are open to abuse. If municipal law enforcement is to be involved in investigations, this needs to be subject
to a strict code of ethics and rigourous accountability measures.

Provisions of the SAPS Act relating to the powers of municipal police services also don’'t expressly prohibit
municipal police services from carrying out investigative activities. It seems reasonable to argue that
investigation is necessary for what they need to do, as part of their responsibility for the ‘policing’ of traffic
and by-laws provided for in Section 64E of the SAPS Act.

In line with this, it seems reasonable to argue that municipal law enforcement agencies can:

¢ |ntegrate and analyse data relating to crime and by-law violations relevant to issues of safety and violence
and crime prevention in the municipality.

e Carry out investigations based on this information as well as other information from law enforcement
personnel and other members of the public. Such investigations may include scrutiny of photographic
and video material and analysis of documents that the municipality has lawful access to, as well as
information obtained during the search of premises where illegal activities are allegedly carried out.

It might also include investigative interviews (of witnesses and people suspected of by-law violations
who agree to be interviewed). On the other hand, they ‘may not use investigative methods exclusive to
police or intelligence agencies, such as the interception of communications with court permission, or
taking fingerprints.’*®

e Carry out arrests insofar as authorised to do so by the proclamation issued under Section 334 of the
Criminal Procedure Act.

e Based on such information, open cases with the SAPS, or charge people under municipal by-laws.

Metros such as Johannesburg,® Ekurhuleni®” and Cape Town®® already maintain dedicated investigative
units particularly in connection with alleged crimes or by-law violations that involve municipal property,
assets or personnel, including acts of alleged corruption, theft and maladministration. The Johannesburg
Metropolitan Police Department also has an internal integrity unit.>® These units have a critical role to play

in internal disciplinary investigations. However, insofar as a crime docket is to be opened and a crime
investigation pursued, municipal law enforcement personnel will inevitably rely on the availability, willingness
and commitment of the SAPS and NPA to pursue matters.

The investigation of cases involving an organised crime element may also include involvement of the
Directorate for Priority Crime Investigation (Hawks) or SAPS’s provincial organised crime units. Municipal
law enforcement wouldn’t be able to ensure that crime investigations are carried through to the lodging of
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criminal charges and prosecutions unless there is some form of involvement by the SAPS or the Hawks,
and the NPA.

In 2020, the Civilian Secretariat for Police Service published a draft amendment to the SAPS Act that
proposed that the Act be revised to forbid municipal police from exercising investigation powers. A SALGA
submission on the draft amendment argued that the proposal was ‘in conflict with the vast range of
investigatory-type powers which have already been conferred on municipal police and to a lesser extent,
law enforcement via Section 334 of the Criminal Procedure Act. These powers include powers of search
and seizure in relation to certain offences and jurisdictions.”® The proposal motivated that:

e Municipal police services should be authorised ‘to investigate matters directly affecting them.

e Municipalities with capacity to investigate by-law infringements, B-Crimes and traffic violations should
be allowed to do so and facilitate diversion programmes regarding rehabilitation and skills development
connected to B-Crimes and minor drug and alcohol offences. This can then also give effect to the
Prevention of and Treatment for Substance Abuse Act, 2008.#

Cooperation between metros, SAPS or other government agencies
Coordination of law enforcement at metropolitan level

There is extensive provision for coordination between the SAPS and metropolitan police departments,
with metro police being represented in various forums at national and provincial levels.*? For instance the
SAPS Act provides that the metro police chief (‘executive head’) must participate in policing coordinating
committees established by the SAPS provincial commissioner.*3

There are also requirements that metro police should be represented on Community Police Forums.*

In briefings to Parliament, the SAPS has said that ‘{municipal police services] are involved in Police
Coordinating Committees at national (National Joint Intelligence and Operational Structures), Provincial
(Provincial Joint Intelligence and Operational Structures and Provincial Crime Combating Forums) and local
levels (cluster crime combating forums).”®

National level forums may serve to address common challenges that metropolitan police departments
are facing. However, the critical question is to what degree the governance arrangements and processes
facilitate effective responses to violence and crime at the metropolitan level. For example it’s required that
metro police plans for crime prevention be assented to by the SAPS.“¢ But because there is no structure
that coordinates the SAPS at the metropolitan level, in practice this means that the SAPS provincial
commissioner has to input on and give final approval to the metro policing plan.

In turn, the approach of the SAPS provincial commissioner to policing priorities is often heavily influenced
by national targets and priorities. These arrangements emphasise ensuring that the activities of metro
police departments are aligned with the SAPS’s crime combating objectives at the national and provincial
level. (Provision is also made for the involvement of local SAPS cluster commanders and CPFs in the
development of metro police plans.)

Various interviewees said there was frequently good collaboration in terms of joint operations between

the SAPS and metro police services. However the planning process isn’t oriented towards ensuring

that adequate attention or priority is given to understanding and addressing the overall crime and safety
challenges and policing needs within the metropolitan area itself. Instead, national level priorities are
imposed at the local level, whether relevant or not. As one interviewee said: ‘The SAPS doesn’t care about
the local level. Their budget is national, their plan is national, their officers are national. There are no local
interests. SAPS members complain about it too.’

Considerations should be given to establishing mechanisms for the coordinated management of policing
and law enforcement resources in each metropolitan area to ensure more responsive policing and
management of safety at the metro level. Section 205(1) of the Constitution provides that: ‘The national
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police service must be structured to function in the national, provincial and, where appropriate, local
spheres of government.’

It may be argued that it would be appropriate for the SAPS Act to be amended, in line with Section 205(1),
to provide for consolidated governance and management of the SAPS not only at provincial level but at
metropolitan level. (It isn’'t suggested here that this should apply in other municipalities.) Such a system
should provide for overall coordination of law enforcement activities by the SAPS, municipal police and
other law enforcement within metropolitan areas to enable the optimal use of these law enforcement
resources in these areas (see recommendation 2).

Conflict over responsibility and sources of revenue

One of the foundational chapters of the Constitution is Chapter 3, which says the national, provincial

and local spheres of government should be guided by principles of ‘Cooperative Governance'. It also
provides for mechanisms to be established to address and resolve intergovernmental disputes. Chapter 3
is sometimes seen to embody the idea that the three different spheres are equal in status. Nevertheless,

in some respects there’s a hierarchy and imbalance of power between them. Related to this there are
sometimes issues around which local governments may believe that national or provincial government have
acted unfairly.

As indicated above, the general situation is that national priorities and political considerations relating to
policing take priority over the need to ensure that policing is focused on addressing safety needs at a
municipal level.

Another issue that has caused concern is the Administrative Adjudication of Road Traffic Offences (AARTO)
Act (Act 46 of 1998) and its amendments. In January 2022 the North Gauteng High Court held that the
AARTO Act and amendments were unconstitutional*” as they ‘unlawfully [intrude] upon the exclusive
executive and legislative competence of the local and provincial governments.*® The court action was
initiated by the Organisation Undoing Tax Abuse.

One of the key arguments put forward in support of the court action was that the AARTO system would
deprive municipalities of revenue from traffic fines.*® One of the provisions of the Act was that 50%

of the fines and the admin fees would go to the Road Traffic Infringement Agency, a national agency
established in terms of the Act. This would mean that municipalities ‘lose 50% of the income generated
from road traffic fines.*® Interviewees indicated that AARTO, along with the establishment of the Road
Traffic Management Corporation (RTMC), which was established to coordinate traffic across all spheres of
government, had encroached on the mandate of local government on traffic.

Challenges in enforcing traffic laws and by-laws
Scope of by-laws

By-laws are published on the websites of the various metros, for example Johannesburg,® Mangaung,*
Nelson Mandela Bay®® and Cape Town.%

The complexity of understanding and administering by-laws is related to the wide range of issues they
address. A SALGA report discussing by-law enforcement states that: ‘Each municipality decides on the
number of and design of its by-laws. Therefore, given the lack of a national or provincial by-law “template”,
municipalities cover municipal safety differently in their by-laws.*® The report notes that: ‘The list of
competencies that are supposed to be covered by by-laws is inexhaustible.’

It provides a ‘list of competencies selected ... on the basis of their direct promotion of community safety
and security. Those listed are: Cemeteries and burials; Connection of electricity; Disaster management; Fire
services and emergency response; Land use; Liquor licensing; Municipal health; Property; Public facilities;
Recycling; Street trading; Transport; Waste; Water and sanitation.”®®
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Another report by the SA Cities Urban Safety Reference Group lists the following as aspects of urban safety
‘typically covered in by-laws’: beaches, community safety, disaster management, environmental health
services, events, fireworks, informal trading, problem properties, public amenities, public parks and streets,
roads and traffic safety, storm water management, streets, public places, nuisances (including noise),
behaviour and substance abuse.®’

There are overlaps between the two lists. However differences between the lists indicate that there isn’t
agreement on how by-laws impact on safety and which by-laws are most important for promoting safety.
These issues need to be understood and analysed more fully. Another important point in this regard is
that laws and their implementation are political and economic in nature, and don’t always strengthen
safety in a neutral manner. They may favour certain groups and impact negatively on others. Certain
voices and groups may have a much stronger influence on politicians and their interests may impact on
how laws are enforced.

These issues are highlighted by a campaign conducted by some Southern African civil society
organisations focusing on the ‘decriminalisation of poverty’. The campaign challenges certain kinds of
criminal provisions or by-laws that impact on ‘the poorest of the poor’ such as ‘beggars, street kids, [and]
homeless people.”®® Infringements may be linked to poverty and the lack of access to certain facilities (such
as public toilets and washing facilities).>® This doesn’'t mean these laws don’t serve some kind of social
purpose. However, their enforcement doesn’t necessarily enhance safety.

For example by-laws regulating informal trading focus on regulating how economic activity is conducted,
and aren’t primarily concerned with safety. Inevitably they reflect the fact that there’s often a conflict
between different interests such as those of businesses in the formal sector, or those of property owners.

Municipal by-laws regulating informal trading may often be motivated by the concern to protect these
interests rather than safety. By-laws relating to the sale of food may also be motivated by health-related
considerations. This doesn’t mean there shouldn’t be administration and enforcement of these laws. But
this administration and enforcement should be firmly grounded in legal provisions that recognise the need
for local government to promote economic inclusion as a way to address poverty.°

This highlights one of the major challenges in strengthening law enforcement, including the enforcement
of by-laws. Enforcement of laws, particularly where this is done in an arbitrary and unfair manner, doesn’t
necessarily improve safety, and may reinforce economic exclusion. Law enforcement should be guided
by social policies that aim to address poverty and marginalisation, and should be conducted in a fair and
impartial manner.®!

Economic factors and their influence on law enforcement are varied. Law enforcement officials may avoid
enforcing by-laws against poorer people on the basis that they will be unlikely to pay fines. Poverty therefore
may serve to neutralise the potential impact of laws.

Questions to do with the affordability of fines may also influence the prevalence of corruption. If
fines are benchmarked at levels linked to the incomes of wealthier people, many may view them as
unaffordable. More affordable fines may motivate people to pay them rather than looking for a ‘way
out’ by paying a bribe.??

There are also potential perverse incentives on municipalities in the ability to impose fines. Fines may
come to be relied on as a revenue stream and enforcement may focus on imposing them rather than on
measures to improve safety.

Development of by-laws

Developing by-laws is complex. Many of the smaller municipalities find it difficult. As noted in one report,
‘[Plroper drafting of a by-law requires legal and other skills and resources, which may be out of reach
for many municipalities.’®® Metropolitan municipalities are in some respects better off, as they can better
mobilise the legal and other technical skills relevant to the development of by-laws.
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The SA Cities Urban Safety Reference Group has recommended that ‘the potential of standard draft
by-laws, as provided for in Section 14 of the Local Government Municipal Systems Act (No. 32 of
2000),” should be recognised.®* As mentioned, this recommendation is also reflected in the recently
adopted ICVPS, which calls for model by-laws specifically regarding community safety and crime and
violence prevention.

The ICVPS says issues such by-laws could address might include: ‘CPTED principles, management of
public spaces and safety in communities (e.g., by addressing issues of gun-free zones; sale of alcohol;
location and hours of operation of shebeens/taverns and their proximity to schools and child care facilities);
and the built environment.’s®

A report based on a meeting of SALGA’'s Mpumalanga Executive Committee also recommends that:
‘SALGA should engage the Department of Cooperative Governance and Traditional Affairs on the review
of standard by-laws to cover all local government competencies that need to be regulated. Municipalities
should be supported to review by-laws or to develop updated by-laws.®®

Training and human resource development challenges

Training standards and the development of a law enforcement capacity with the appropriate range of
skills remain a challenge. One of the issues here concerns having a strategic and sustainable approach
to recruitment. Various interviewees mentioned situations where there had been overhasty expansion of
metropolitan police services.

Another concerns conflicting national policy around the training requirements for municipal police.
Interviewees say current training requirements are imposed separately by the RTMC and the SAPS,
meaning that municipal police require a total of 3.5 years of training. They argued that there’s a need for a
single standardised policy and time frame regarding the training of municipal police.

A further challenge is ensuring that law enforcement capacities have the appropriate profile of skills. For
example, people who are appointed as inspectors should be subject matter experts on e.g. regulations for
building, health, or sale and consumption of alcohol. Inspectors are often trained in specific aspects of this
subject, and it could be difficult for municipalities to maintain the necessary range of skills.

SAPS and NPA approach to traffic and by-law violations

By-laws become enforceable after adoption by the municipal council and publication in the relevant
Provincial Gazette.®” A frequent concern of municipalities is that violations of by-laws and traffic violations
are not taken seriously enough by non-municipal law enforcement agencies. This is one of the difficulties
municipalities face, and pertains both to the SAPS and NPA. One of the constraints here is that the SAPS
Act provides that members of municipal police services must hand over any arrested person to the SAPS.%8

An interviewee said that there is a lot of variation between SAPS stations in this regard. The interviewee
said that: ‘Some SAPS stations refuse to accept certain petty crimes. Others don’t. When we arrest people
for drunken driving, we have to hand them over to SAPS because we can’t carry the docket. Drunken
driving is a petty crime to them.’

Municipal police and other municipal law enforcement also rely on prosecutors at the magistrate’s courts
(in the absence of their own municipal courts) to ensure that offences under traffic laws and by-laws are
prosecuted. Partly as a way to manage their workloads, prosecutors may elect to withdraw charges in
many such cases. An interviewee also indicated that in addition to low levels of prosecution, courts often
reduce fines that have been levied by law enforcement personnel.

As one SALGA report states: ‘In the courts, cases related to by-law enforcement are generally treated as
marginal and generally, court authorities are not capacitated sufficiently to deal with cases related to by-law
enforcement. Also, it is difficult for municipalities to know if penalties issued by the courts have been paid
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Chart 5: City of Tshwane and City of Cape Town: examples of municipal courts matters

Offences City of Tshwane”' City of Cape Town?

Traffic offences Yes Yes
Zoning and building/national building regulations Yes Yes
Public amenities by-law Yes -

Informal/street trading by-law Yes Yes
Parking/parking meter by-law Yes Yes
Waste management/solid waste by-law Yes Yes
Cemetery by-law Yes -

Air pollution and water pollution — Yes
Fireworks = Yes

by the offenders. This point reiterates ... that there are gaps in the inter-institutional coordination aspect of
the by-law enforcement.’®

The issue of whether municipal law enforcement may exercise investigative powers of some kind (as
discussed above) is clearly relevant here. In particular the investigation of by-law infringements is only likely
to be prioritised by municipal law enforcement and municipal police. If these agencies don’t investigate
cases related to alleged infringements of these laws, there is no other agency that will investigate them.

Municipal courts

Municipal courts are dedicated courts established by municipalities. Much municipal law enforcement relies
on the imposition of fines and on the willingness of members of the public or businesses to pay the fine
(which is generally understood to amount to an ‘admission of guilt’). However, where people don’t agree to
pay fines, law enforcement depends partly on the availability of courts where questions regarding guilt or
innocence and appropriate penalties for guilty parties are argued and adjudicated on.

For this purpose, most municipalities rely on the magistrate’s courts. But, as indicated, prosecutors in these
courts may not pay proper attention to alleged by-law offences. These are often seen as less serious, and
may be complex to prosecute. Alleged traffic violations may also be treated in this way.

Accused parties are usually required to appear in court by means of a notice issued in terms of Section 56
of the Criminal Procedure Act. As indicated the prosecutors in municipal courts are municipal employees
authorised in terms of Section 22(8)(b) of the National Prosecuting Authority Act to conduct prosecutions
(see above on the local government law enforcement ‘Legal mandate’).”® On the other hand, presiding
officers in these courts are provided by the Department of Justice and Constitutional Development.

Reflecting the complexity of by-laws, municipal courts also deal with a diversity of matters (see Chart 5).

It's argued that: ‘Well-functioning municipal courts could make by-law compliance and enforcement more
effective, as they would be able to prioritise and dedicate time and resources to by-law contraventions.”®
However, there are complexities and costs to establishing and maintaining these courts. They also don’t
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necessarily achieve high conviction rates, with many cases potentially being withdrawn, while fines that are
instituted may be relatively low so that they don’t necessarily ‘pay for themselves'.

Municipal strategies for infrastructure and other asset protection
Terminology regarding municipal assets and infrastructure

In this report, the term ‘infrastructure’ is understood to refer to fixed physical assets including buildings and

other facilities or installations, or component parts of these physical assets, which are linked to the provision
of services.” Forms of infrastructure are therefore types of municipal assets (‘infrastructure assets’) that can
be distinguished from ‘movable assets’ such as vehicles.

The terms ‘critical infrastructure’ and ‘essential infrastructure’ are also important. These two terms are
sometimes used almost synonymously, and it is sometimes not clear how to distinguish between them.
They’re defined in two separate pieces of legislation — the Criminal Matters Amendment Act 18 of 2015 and
the Critical Infrastructure Protection Act 8 of 2019.

The Criminal Matters Amendment Act (CMAA) (Act 18 of 2015) defines ‘essential infrastructure’ as ‘any
installation, structure, facility or system, whether publicly or privately owned, the loss or damage of, or the
tampering with, which may interfere with the provision or distribution of a basic service to the public.””®

The CMAA provides that whether a specific ‘installation, structure, facility or system’ qualifies as ‘essential
infrastructure’ depends on an assessment of whether it is linked to the provision of ‘basic services’ to the
public. ‘Basic service’ is defined in the CMAA as ‘a service, provided by the public or private sector, relating
to energy, transport, water, sanitation and communication, the interference with which may prejudice the
livelihood, well-being, daily operations or economic activity of the public.’

Infrastructure that qualifies as ‘critical infrastructure’ would probably qualify as ‘essential infrastructure’
under the CMAA. But for it to be defined as ‘critical infrastructure’, the police minister must declare it to be
such under Section 20(1) of the Ciritical Infrastructure Protection Act (Act 8 of 2019).”® Municipal ‘essential
infrastructure’ therefore becomes ‘critical infrastructure’ if the minister has declared it as such following an
application by the municipality.”

The Critical Infrastructure Protection Act provides a definition of ‘basic public services’ that is almost
identical to the definition of the term ‘basic service’ in the Criminal Law Amendment Act.”® The terms ‘basic
services’ and ‘basic public services’ are to be distinguished from the term ‘essential service’ that is used in
the Labour Relations Act.”

However, in terms of Section 16(1)(b) of the Critical Infrastructure Protection Act, considerations related
to issues such as ‘safety and the maintenance of law and order’ should also be taken into account when
considering whether infrastructure should be classified as ‘critical infrastructure’.

Theft, damage or other offences involving municipal assets and infrastructure won't be offences under
these laws if the assets involved do not qualify as ‘essential’ or ‘critical’. But they may still be common
law offences such as theft, malicious damage to property, or fraud, or offences under the Prevention and
Combating of Corrupt Activities Act or other legislation. The laws allows for infrastructure to be defined as
‘critical’ or ‘essential’ whether it’s publicly or privately owned.

Major threats to infrastructure

Widespread copper cable theft has received considerable public attention in recent years. Much of the
media coverage of the issue has focused on its impact on infrastructure belonging to parastatals such as
Transnet, Telkom, Eskom Holdings, and the Passenger Rail Agency of South Africa.®® But the problem also
seriously affects municipalities.®’

Copper cable theft leads to financial losses, disrupted services, and more severe consequences. Disruption
of electricity supply, particularly critical points in the electricity infrastructure that are linked to bulk supply,
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may dramatically impact on the provision of other services. This is because many other components of the
infrastructure network depend on electricity to operate.

Loss of bulk power supply comes with many risks. There may be a loss of supply from water reservoirs,
where pump stations don’t have their own generators. Cellphone communication towers, where backup
batteries have run out or been stolen, may also not be able to function. The resulting loss of communication
may impact on the provision of other emergency services.

Municipalities must be aware of the broad range of risks and threats to infrastructure and assets. Threats
to infrastructure include not only cable theft, but other theft and vandalism more generally. A City of
Johannesburg statement says city-owned entities ‘like the Johannesburg Roads Agency (JRA), City Power,
Joburg Water, Metrobus, Rea Vaya, Pikitup and Johannesburg City Parks & Zoo’ are especially affected.®?

Apart from electrical copper cables, other frequently targeted municipal infrastructure includes metal
fixtures such as electrical wiring, drain and manhole covers, geysers, taps, and security gates at municipal
facilities such as libraries and swimming pools. At water treatment works and pump stations, electrical
cables, motors, pumps and valves are often targeted.®® Security equipment such as fencing and security
gates and CCTV can also be targeted. The City of Johannesburg also highlights the targeting of ‘steel and
aluminium safety rails, electrical equipment and other valuable material from sub-stations, water meters and
traffic lights.’84

lllegal electricity and water connections, and meter tampering to reduce recorded consumption, also raise
the need for infrastructure protection. They could also carry risks for members of the public. The 2020-

21 Johannesburg City Power annual report indicates that ‘theft and vandalism, tampering and illegal
connection on the City Power network has resulted in permanent disability and fatalities in some cases,’
with 15 fatalities and five incidents of injury recorded.®®

The theft of metals and other components of municipal infrastructure may involve ‘opportunistic crime’ as
well as organised crime syndicates, with the latter most likely linked to the ‘theft of infrastructure that can
be sold as scrap metal.’®® In some cases armed gangs are reported to be involved, using violence, or the
threat thereof, to intimidate security guards at power depots.®

One interviewee indicated that while the thieves themselves may be operating independently, the
middlemen in the scrap industry and particularly those buying from scrap metal merchants could be linked
to organised crime. Municipal employees, who could take advantage of their access to and knowledge
about the infrastructure network, may also be involved.®

Over the years, violent protests have led to the destruction of municipal buildings and other important
infrastructure such as clinics and school buildings. Interviewees from metropolitan municipalities generally
agreed that cable theft and other crimes were more of a threat, and that protests were mostly not a major
cause of loss to metropolitan municipalities.

However, in a survey carried out by SALGA, some municipalities did identify ‘vandalism’ to municipal
infrastructure and assets during protests as a risk.® In particular, acts of arson linked to protests can cause
major financial losses and destroy facilities. However, during the July 2021 unrest in KwaZulu-Natal and
Gauteng, it appears that most of the damage to infrastructure was to economic infrastructure falling under
the private sector.

Other municipal assets

Theft and vandalism threaten not only infrastructure, but also other municipal assets. Misappropriation and
other abuse by municipal employees are also risks. Abuse of municipal assets includes that of municipal
vehicles, other municipal facilities such as sports fields and halls, and electronic assets such as pumps,
generators and computers.
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Abuses include for example private use of vehicles or facilities, or renting out vehicles or facilities ‘off the
book’ for personal enrichment. Risks in this regard vary from one department to another depending on the
types of vehicles and facilities they control.

Asset and infrastructure protection and municipal risk environment

Asset and infrastructure protection measures are part of the management of municipal infrastructure and
other assets. Management of these assets also includes maintenance, and replacement when they are
damaged or no-longer functioning effectively.

Municipalities need to take a balanced approach. If infrastructure is not properly maintained, the investment
in that infrastructure’s protection will be of limited value. By the same token, investment in the maintenance
of infrastructure without adequate investment in protection can also be a waste.

Role of law enforcement

Law enforcement action to address crimes related to municipal assets and infrastructure may involve the
municipal police or law enforcement officers Some municipalities have dedicated units such as ‘cable theft’
units®® or others. Particularly where municipal employees are suspects, internal municipal integrity units may
also be involved.®" Joint operations with the SAPS are also conducted, for instance when dealing with scrap
metal dealers.®

Legal provisions allow for law enforcement officers employed by municipalities to enforce various provisions
relevant to the protection of municipal assets and infrastructure:

e Regulations issued by the justice minister under Section 334 of the Criminal Procedure Act (Act 51 of
1977) address the powers of municipal law enforcement officers.®® The regulations provide that powers
exercised by municipal law enforcement officers also apply to offences under Section 3 of the Criminal
Matters Amendment Act (Act 18 of 2015) which includes tampering with, damaging or destroying
essential infrastructure.

e The powers of law enforcement officers also extend to standard criminal offences such as theft and
arson referred to in Schedule 1 of the Criminal Procedure Act (Act 51 of 1977).

e Section 31 of the Second-Hand Goods Act 6 of 2009 also allows for the minister to extend powers
under the Act to peace officers employed by municipalities. This provision was brought into effect in
February 2017 when the police minister issued a notice authorising Cape Town municipal metal theft unit
law enforcement officers to exercise powers under the Act.®* Other municipalities have also requested
extension of these powers to them.

Investigation and information-gathering powers

The issue of asset and infrastructure protection raises questions about municipalities’ law enforcement
powers. To what extent are they dependent on the SAPS and NPA to carry out law enforcement activities,
and to what extent can they carry out their own investigations?

As discussed (see the section on ‘investigation powers’), some believe municipal law enforcement may not
carry out investigations. Others say municipal law enforcement officers may carry out some investigative
activities. Analysis of information and investigations may be particularly important in relation to infrastructure
and other asset protection.

Analysing data relating to crime and by-law violations may be particularly useful in understanding threats
to infrastructure and other assets. It’s important to identify the types of infrastructure most at risk, the
areas with high rates of infrastructure theft, the times when theft is most likely to occur, and other factors
regarding criminals’ modus operandi.
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Using technology to protect municipal infrastructure

Law enforcement measures become relevant when crimes or by-laws are being violated. It’s clearly
preferable to reduce the risk of offences against assets and infrastructure. In response to a survey carried
out by SALGA, various municipalities identified the following types of ‘target hardening’ or ‘situational
crime prevention’®® measures they were using to control access to municipal property or otherwise protect
infrastructure and assets:%

e Security personnel

e Electric or other security fencing or other physical barriers
e Alarm systems/intruder-detection systems

e Lighting including flood lights

* CCTV

¢ Biometrics

As discussed at a 2021 SALGA symposium on alternative technology for protecting municipal
infrastructure,®” there’s increased interest in new technology for municipal infrastructure protection and
other safety aspects. Other measures mentioned in media articles and interviews included:

e Installing aerial bundle conductor (ABC) cables across the city to prevent cables being stolen (ABC cable
is made of aluminium, and is hard to cut as it has a steel core)®®

e Replacing lattice electricity transmission towers with monopoles®
e Applying concrete on surfaces where cables have been laid, making it difficult to dig them up'®
e Drones

Aluminium'®" has become increasingly viable as a replacement for copper, due partly to cost factors, and
partly to ‘developments in aluminium wiring that compensate for lower conductivity and less flexibility. 12
However aluminium could still be a target for theft — despite its resale value being less than that of copper.

Education and awareness raising

Municipalities also conduct awareness raising programmes to inform community members about the
consequences and risks of theft and damage to infrastructure.’®® This includes encouraging community
members to report infrastructure-related crimes or suspicious activity.'**

Challenges facing asset and infrastructure protection

Municipalities generally face challenges in terms of lack of resources (personnel, equipment, etc.).
Respondents to the SALGA survey on infrastructure protection identified several challenges they faced:™%®

e Staffing — filling critical positions and staff shortages, including guards

e Other budget or resources shortages, including for procurement and maintenance of vehicles, equipment
and security infrastructure (perimeter fencing, gates and lighting)

e Budget constraints limit the ability to migrate from manual to electronic security systems

e Specific challenges with infrastructure or equipment such as no dedicated control rooms or continued
reliance on manual access control

e Procurement issues with service providers

A lack of skills, including specialised/technical knowledge, is a critical problem. This includes for the
overall strategic management of infrastructure protection, legal expertise and adequately trained
technical personnel.
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The absence of systems and controls creates an environment conducive to the abuse of assets. An
interviewee commented that: “The challenges around assets relate firstly to poor management internally
by municipalities. Often they don’t know what they own and have. That is even before we get to individual
corruption. The corrupt individuals know there is no system that will pick this up. The potential return far
outweighs the risk.

The interviewee highlighted the example of introducing System Applications and Products in Data
Processing (SAP) software at one of the municipalities. The software was used only for financial and human
resource management, and not the management of assets, which relied instead on paper-based reporting
and monitoring. Ultimately the system relied on individual memory and knowing who was ‘dealing with it.’

If the person was deceased or couldn’t be identified, records regarding the use of assets would often be
difficult to trace.

Another critical issue is that any investment in technology must consider not only the upfront costs of
buying and installing it, but also ensuring that the right personnel and systems are in place to support its
effective monitoring and maintenance. A presenter at last year's SALGA symposium for example referred to
the risks associated with ‘a culture that does not focus on maintenance.’'%

One illustration of this is the investment in CCTV by various cities including Johannesburg'” and Cape
Town.'%® Problems with the use of CCTV cameras were highlighted by the findings of the Khayelitsha
Commission of Inquiry into Policing in Khayelitsha, Cape Town. The commission heard evidence that
numerous CCTV cameras were no longer operating after having been installed. It also heard that footage
from CCTV cameras was rarely used for providing evidence in court.'®®

Likewise in a presentation at the 2021 SALGA symposium, a Johannesburg City Power representative
indicated that ‘inadequate monitoring and response’ and a lack of maintenance and repair frequently
undermined or detracted from the potential value of some of the initiatives to use technology in order to
improve infrastructure.®

Conclusion: cross-cutting issues

There’s a need for better information and understanding at the local level regarding challenges to safety
and how law enforcement can best support it. There’s also a need for a commitment to coherent policy in
order to support municipalities’ ability to optimise their contribution to law enforcement and safety.

The issue has come to be seen as politicised, creating an impasse around law enforcement at a municipal
level. National and provincial government can strengthen the support they provide in this regard through
e.g. developing a legal framework that supports consolidated strategic management and governance of
law enforcement at a metropolitan level, and supports district and local municipalities in formulating and
implementing by-laws.

Consistent challenges across the municipal law enforcement environment include a lack of resources
and specialised/technical knowledge. As one interviewee explained, this isn’t only about general
capacity issues (i.e. staff numbers), but also specific skills, e.g. having the ‘right person to deal with the
Second-Hand Goods Act’ or to act against organised syndicates. Regarding threats to infrastructure,
the interviewee cited the establishment of a specialised metal theft unit in Cape Town as an example of
good practise.

Maintaining information management and analysis skills is also an area that is often neglected. More
sophisticated data analysis can considerably enhance the ability of municipalities to respond to threats to
infrastructure and other safety issues.

The interviewee said there was ‘a lot of data being collected, but very few municipalities have the capacity
to analyse it.” Often the investments made in law enforcement focus on personnel numbers, but analyst
positions lack funds. Where these positions are created, the people employed are ‘pulled out of another
line function’ rather than having the specialised skills required.
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Political influence often does little to strengthen purposeful responses to issues of safety, instead promoting
fairly crude approaches to safety improvements, especially expanding the number of municipal police or
other law enforcement officials. Politicians need to recognise and support critical needs such as:

e Sustained investment in the development of a strategic management and data analysis capacity
e | ong-term investment in improving critical skills in a sustainable way that builds capacity incrementally

¢ A holistic approach to investment in technology that recognises the need for sustained investment in
maintenance and monitoring alarm and surveillance systems

¢ \/igorous measures to promote integrity and address corruption, including in law enforcement

For law enforcement to support municipal safety requires a sustained investment by metropolitan
governments. On the other hand, smaller municipalities are less likely to be able to develop and maintain an
overall capacity for strategic management of safety.

Recommendations

The following recommendations are intended to help SALGA and municipalities optimise metropolitan
police, traffic and law enforcement officials’ contributions to safety.

General

1. There are major differences between the various categories of municipalities in South Africa. These
differences affect how SALGA engages with them, and the type of support that it is appropriate for
SALGA to provide to them. SALGA’s support to municipalities around safety issues should be informed
by an understanding of these differences. Policy and other measures that may benefit metropolitan
governments won’t necessarily be appropriate for district and local municipalities. SALGA should
adopt a two-stream approach that differentiates between the safety and law enforcement challenges
facing metropolitan (Category A) municipalities, and those facing district and local (Category B and C)
municipalities.

2. Section 205(1) of the Constitution provides for the national police service (SAPS) to be structured to
function ‘where appropriate’ in the local sphere of government. In line with Section 205(1), structures
and systems should be established to enable consolidated coordination of SAPS law enforcement and
crime prevention activities in metropolitan areas. The necessary legal and regulatory provisions should
be introduced to formalise this. The structures that are established should enable:

e Enhanced strategic coordination of responses to violence and crime within the geographical area
over which metropolitan governments have jurisdiction

e Coordination of SAPS activities in metropolitan areas with those of metro police and other
metropolitan government personnel involved in law enforcement

e Optimum use of resources, personnel, and mandates to respond to violence and crime within the
metropolitan area

To put this recommendation into practise it must be realised that SAPS police station boundaries that
are situated on the perimeter of metropolitan areas don’t always align with metropolitan boundaries.

3. SALGA should engage in discussions and consultations around the Integrated Crime and Violence
Prevention Strategy to explore how it can support the strategy’s implementation. An important focus
should be on the implications of the strategy for municipal police departments, other municipal law
enforcement personnel and other municipal departments.

4. There should be greater emphasis on cooperation between law enforcement agencies and service
delivery departments in metro and other local governments (i.e. engineering and infrastructure, liquor
authority, housing, community services, etc.).
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5. Steps should be taken to clarify questions regarding the investigation powers of municipalities and
good practice regarding management of internal investigative units.

Infrastructure and other asset protection

6. Guidelines should be developed for municipalities on when it is appropriate to request that
infrastructure be declared ‘critical infrastructure’ under the Critical Infrastructure Protection Act, and
what the implications for municipalities are when this occurs.

7. Steps should be taken to facilitate the uptake of technology innovations and optimal contracting in
respect of asset protection.

Capacity building and training

8.  Within metropolitan governments, there should be development of the capacity for analysis of
information relating to issues of safety to support better understanding of safety challenges and the
appropriate responses to them.

9. SALGA should produce publications and take other steps to promote understanding of good practice
in promoting safety. This could help strengthen the strategic management of safety and promote
evidence-based approaches to community safety.

10. A single standardised policy and time frame for the training of municipal police should be developed.

11. Metro police and law enforcement officials and people responsible for overseeing by-laws should be
trained to understand social contexts to support more collaborative approaches to enforcement against
those engaging in life-sustaining activities (e.g. informal traders).

12. SALGA should do a survey of members to assess the categories of by-laws they most need help with.

13. Analysis should be done to strengthen an understanding about how by-laws and by-law enforcement
can most contribute to violence prevention and safety. This should involve the scoring of by-laws
to leverage the promotion of safety and motivate for the amendment of by-laws to take a more
developmental approach to safety.

14. To support strategic management of law enforcement resources, more data collection and research is
needed, especially in:

e | egal analysis

e Comparative number of law enforcement personnel and other capabilities (vehicles and other
categories of equipment)

e Staffing and capacities of municipal courts

e Comparative research on law enforcement and other responses to issues such as street trading,
homelessness, etc.
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