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Introduction 

¨  The regulation of mental health issues is a matter of 
importance around the world.  

¨  Jointly regulated 

¨  Human rights instruments at a national and international 
level  
¤  fair and non-arbitrary treatment 

¨  Ongoing doctoral research 

¨  Presentation Outline 



Human Rights Issues 

¨  Consistency and reliability  
¨  The emphasis on proper procedure as opposed to 

arbitrariness  

¤  The United Nations’ Covenant on Civil and Political Rights; 
African Charter; European Convention for the Protection of 
Human Rights and Fundamental Freedoms; UN Convention 
on the Rights of Persons with Disabilities; International 
Covenant on Economic, Social and Cultural Rights 

¤  Soft law instruments such as the Universal Declaration of 
Human Rights 

¤ Constitution.  



Human Rights Issues 

¨  The right to a fair trial;  
¨  the right to equal and non-arbitrary treatment;  
¨  trial before a competent, independent and impartial 

tribunal;  
¨  the presumption of innocence;  
¨  the right to remain silent;  
¨  the right to liberty and security;  
¨  the right to privacy;  
¨  the right to access to healthcare;  
¨  the right to physical and bodily integrity. 



Human Rights Issues 

¨  Article 13 of the UN Convention on the Rights 
of Persons with Disabilities  

¨  The codification of mental illness as a human 
rights issue 



Criminal Justice Principles 

¨  Procedure in a system of criminal justice should 
serve the rule of law by making decisions 
consistent, predictable and non-arbitrary.  

¨  Herbert Packer’s models of Crime Control and 
Due Process, the metaphor of balancing, Jeremy 
Bentham and John Stuart Mill’s utilitarian 
perspective and consequentialism.   

¨  Aim of the criminal process 



South African Mental Health Law 

¨  Mental Health Care Act, National Health Act, Chapter 8 of the Mental 
Health Act, and the Criminal Procedure Act.  

¨  The Mental Health Care Act in its preamble discusses the aims of the 
legislation as follows: 

¤  The Act aims to protect people with mental or other disabilities from unfair discrimination 
as it is prohibited in the Constitution; 

¤  It recognises that the person and property of a person with mental disorders or mental 
disabilities, at times require protection and that members of the public and their properties 
may similarly require protection from people with mental disorders or mental disabilities; 

¤  Further that there is a need to promote the provision of mental health care services in a 
manner which promotes the maximum mental well-being of users of mental health care 
services and communities in which they reside. 

¨  Issues regulated 



Criminal Procedure 

¨  Chapter 13 of the Criminal Procedure Act 51 
of 1977 

¨  Regulates how offenders suspected of suffering 
from mental disorder enter the mental health 
care system and creates the framework for 
expert assessment of criminal capacity and the 
compilation of a report that serves to assist the 
court in its investigation.  



Mental health in Criminal Law 

¨  Multiple defence = voluntary conduct, criminal 
capacity, fault.  

¨  This presentation limits itself to pointing out the 
issue of terminology that illustrates the gaps 
between existing criminal law and solid 
scientific principles. 



Issues in terminology 

¨  Capacity in the medical sense 
relates to the clinical evaluation 
of an individual’s functional 
ability to make ‘autonomous, 
authentic decisions about his or 
her own life.’  

¨  Two components,  
¤  a person’s capacity to assimilate 

relevant facts and  
¤  appreciation of their situation as 

it relates to the facts 

¨  Capacity is, in legal terms, 
a person’s ability to 
perform a specific juristic 
act.  

¨  Mental illness referred to in 
CPA is a legal term, used to 
describe certain states that 
excuse persons from 
criminal liability, not a 
medical term. 

Medical terminology Legal terminology 



Issues in terminology 

¨  A determination of mental capacity or a diagnosis of mental illness by a 
mental health professional does not necessarily simultaneously address the 
question if a person can be held to be legally capacitated.  

¨  The clinical and legal definitions of ‘mental illness’ differ significantly.  

¨  The DSM-V-TR acknowledges that the concept lacks a definition that covers 
all situations. 

¤  ‘Mental illness’ as defined by the DSM-V-TR is ‘a clinically significant behavioural or 
psychological syndrome or pattern that occurs in an individual and that is associated with 
present distress (i.e. A painful symptom) or disability (i.e. Impairment in one or more 
important areas of functioning) or with a significantly increased risk of suffering death, 
pain, disability, or an important loss of freedom.’  



Issues in terminology 

¨  Criminal capacity can be defined in terms of two 
legs, which are enquired into after it is established 
whether the accused, at the time of the commission 
of the offence, suffered from any biological 
condition. 

¨  The two legs of the test are set out in Section 
78(1)(a) and (b) of the Criminal Procedure Act:  
¤ Cognitive ability 
¤ Conative ability 



Issues in terminology 

¨  Threshold requirement 

¨  The Rumpff Commission 

¨  Criminal capacity is a legal construct given 
meaning by expert evidence from forensic 
mental health assessors.   



Issues in terminology 

¨  Fundamental difference in terminology and approach 

¨  No definition of mental illness and mental defect in the Criminal Procedure 
Act 

¨  Mental illness is defined in the Mental Health Act as  
¤  “a positive diagnosis of a mental health related illness in terms of accepted diagnostic 

criteria made by a mental health practitioner authorised to make such a diagnosis” 
¤  The definition is not binding in a criminal trial.  

¨  Potential arbitrary and unequal treatment 

¨  Legitimacy 



Some further issues in the interface 
between mental health and law 

¨  Psychology vs psychiatry 
¨  Registration and training of mental health 

practitioners 
¨  Police as first contact 
¨  Lack of clarity and inadequate implementation 
¨  Resources  
¨  High levels of mentally disordered prisoners 



Issues in the practical application of 
existing law 

¨  Problems that arise from the practical 
implementation of the legislation that require 
investigation are as follows: 

¤ Standard forms 
¤ Reports 
¤ Time periods 



Conclusion 

¨  South African law, procedure and policy vs ‘global’ 
professional psychological and psychiatric science and 
international human rights instruments.  

¨  Legitimacy and goals of legislator? 

¨  Major gaps in mental health care regulation =  
¤  Inconsistent treatment of mental health care users 
¤  Lack of transparency in mental health care and  
¤  Lack of accountability under professionals involved in the 

mental health care system 
¤  Human rights violations 


