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THE recent events at
Eskom are a matter of
great concern to the Repub-
lic.

It is unprecedented for a
company as critical as
Eskom to throw the dice
and be left without its key
executives for months when
its ability to deliver is
already shady and specula-
t ive .

South Africa routinely
gets plunged into disruptive
blackouts which is
expected to further ruin
economic activity in 2015.

The suspension of the
executives came at a time
when the government had
already given rating agen-
cies comfort by undertak-
ing to extend the funding to
the ailing company to the
tune of R26-billion.

This is in addition to loan
guarantees. The energy
regulator Nersa also
granted Eskom tariff
increases. Inexplicably, the
Eskom board took a deci-
sion to suspend them while

an inquiry is held.
Remarkably, the board

said no wrongdoing is
attributed to the executives.
Soon thereafter Eskom’s
credit rating was down-
graded to junk status by
the rating agency Standard
& Poor’s.

It is rather strange that
the board opted for an
inquiry, rather than a usual
forensic investigation, as a
measure to investigate
what is generally believed
to be operational and man-
agement issues that have
beleaguered Eskom in the
past years.

By deciding to institute an
inquiry the board has cer-
tainly opted for a mecha-
nism that is probably very
difficult to implement

b e c au s e it lacks some of the
benefits, privileges and legal
rights that a forensic inves-
tigation or a commission of
inquiry would provide.

Given that the Eskom
board said there is no
wrongdoing or perfor-
mance-related issues on the
part of the executives then
it would probably do a lot
of good for a commission of
inquiry to be held.

In terms of the Commis-
sions Act, a commission of
inquiry is applicable only if
it is investigating a matter
of public concern.

President Jacob Zuma
would be competent to
appoint it. It could investi-
gate the truth behind load
shedding and electricity
blackouts because it has
been suggested that the
Eskom management is con-
tinually failing to provide
the government with a
credible explanation.

The commission of
inquiry might also deter-
mine Eskom’s capacity and

the cost of delivering on
major projects.

The Eskom board has
unwittingly implied t h at
the issue was not only
about the performance of
its executives but about the
non-delivery of Medupi and
Kusile on budget, as well as
the ballooning budget,
which is definitely a matter
of public concern.

It is
doubtful
t h at
E s ko m
can insti-
tute the
e nv i s ag e d
inquiry
to drill into whatever it
seeks to determine without
slipping into serious legal
c o mp l i c at i o n s .

Questions could arise
about the status of the
inquiry, the protection of
witnesses, its ability to sub-
poena witnesses, the pro-
tection of such evidence
and so forth.

A commission of inquiry

could be the answer
because it would provide
extensive powers and priv-
ileges that only courts of
law enjoy.

The appointment of a
commission of inquiry
might help to galvanise all
efforts into a single prob-
lem solving mechanism.

The currently mooted
mechanism could result in

use of
resources
d r aw n
from the
business
sector and
the streets
in a man-

ner that is haphazard and
fraught with regulatory dif-
ficulties and contradic-
tions.

The board has a corpo-
rate duty and responsibility
to protect the integrity of
the company’s executives.

But the fact that the
board took such an
unprecedented step of caus-
ing its executives to be held

accountable in public,
instead of instituting a
forensic audit or a commis-
sion of inquiry goes to
explain how sophisticated
the “black-on-black vio-
lence” epidemic has gone.

There is no reason wh y
the Minister of Public
Enterprises Lynne Brown is
not gaining direct or indi-
rect influence over the
affairs of Eskom.

The shareholder com-
pact, an agreement entered
into between the Depart-
ment of Public Enterprise
and Eskom, should enable
the minister to intervene.

It is therefore wrong and
truant for the minister to
be denied the right to inter-
vene on the basis that the
Companies Act would not
allow it.

The basis of the minis-
ter’s intervention should
not be the Companies Act.
It should be the share-
holder compact.
� Langa is senior partner
at Langa Attorneys
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WHILE speaking to local govern-
ment officials recently, President
Jacob Zuma joked that “Anything
that goes wrong in the country,
it’s ‘that Zuma’, I’m sure even if a
person falls from a chair – ‘this
bloody Zuma man made me fall’.”

This may be true. But, when it
comes to the unparalleled leader-
ship crises facing the South African
Police Service (SAPS) and the
National Prosecuting Authority
(NPA), because as president Zuma
is the only person who can appoint
and remove the leaders of these
institutions, he has to directly take
the blame for problems at this level.

Since the beginning of the year,
South Africans have watched Mini-
ster of Police Nathi Nhleko squan-
dering millions of rands defending
the unlawful suspension of H awk s
head Lieutenant Anwar Dramat
and Gauteng Hawks head Major-
General Shadrack Sibiya.

Neither man is facing criminal
nor disciplinary charges.

Reports that Dramat has been
offered R3-million to resign from the
Hawks brings into question whether
there is any real evidence against
him. Why pay him millions of rands
if he can be fired for misconduct?

Rather than appoint one of the
many highly professional and
experienced men and women in
the Hawks to replace Dramat,
Nhleko decided to replace him with
Major-General Mthandazo Ntle-
meza, a man who the North Gaut-
eng High Court found to be “dis-
honest and lacking “integrity and
honour” for lying under oath.

One has to wonder why the min-
ister is willing to risk undermining
and perhaps d a m ag i n g the public
credibility and morale of the
Hawks by allowing such an
untrustworthy person to remain in
such an important position.

If that wasn’t enough, in the last
few days there have been confus-

ing and distressing news articles
about attempts to hold Advocate
Nomgcobo Jiba, a deputy director
of public prosecutions, accountable
for the unlawful abuse of her
prosecutorial powers.

Jiba is facing criminal charges and
removal from the roll of advo c at e s
after repeated court judgments
berating her for irrationally and ille-
gally withdrawing charges against
Lieutenant-General Richard Mdluli.

A firm Zuma ally, Mdluli is fa-
cing a myriad criminal charges
ranging from murder to corrup-

tion. The evidence against Mdluli
was used last year to fire his se-
cond in command Major-General
Solly Lazarus.

Despite this Mdluli allegedly
continues to be protected from dis-
ciplinary sanction by Nat i o n a l
Commissioner Riah Phiyega.

The leadership crisis in the police
and the NPA has substantially
undermined their ability to tackle
crime and corruption effectively.

It also undermines public trust
in these institutions at a time when
there is a substantial upsurge in

armed attacks on people walking
the streets, relaxing in their
homes, working in their small busi-
nesses or at shopping centres.

Over the past two years the num-
ber of armed robberies has
increased by more than 18 000 cases
or 50 attacks every day on average.
This has contributed to the increase
to more than 1 700 murders with
four more people killed every day
on average than two years ago.

The problem is not new. The
National Planning Commission as
far back as 2011, during Zuma’s

first term, diagnosed the police as
h av i n g leadership crises.

It is for this reason that the
National Development Plan (NDP)
contains very specific recommen-
dations including establishing a
multi-sectoral and multi-disci-
plinary National Policing Board to
ensure clear standards for senior
appointments to the SAPS.

It also includes ensuring that the
appointment of national and de p u ty
national commissioners of police
are based on merit and follow a
transparent and competitive
recruitment process – which was
not the case in relation to the
appointment of Phiyega. It is also
recommended that all senior offi-
cers are assessed to ensure that
they have the expertise to fulfil the
requirements of the posts they hold.
This was not the case in the irreg-
ular appointment of Mdluli as head
of crime intelligence.

Now, even if these recommenda-
tions were to be applied to both the
SAPS and NPA, it will take some
time for South Africans to feel
assured that these important
criminal justice institutions are led
by capable men and women whose
integrity is beyond question.

Given the substantial resources
available to the SAPS and the vast
expertise of many police officers
and prosecutors, the right type of
leadership could ensure that they
are able to get on top of the serious
violent crime wave our country
continues to face.

The question is why doesn’t
Zuma follow the recommendations
of the NDP and use his constitu-
tionally mandated powers to
appoint the best possible leadership
to the criminal justice system?

We need to ask why he seems to
be content allowing chaos to reign
in the criminal justice sector
despite its toll on public safety?

Perhaps Zuma believes a com-
promised criminal justice system
will assist him in the future if he
ever has to answer the 782 criminal
charges for fraud and corruption
that may one day be reinstated
against him.
� Newham is head of the Gover-
nance, Crime and Justice Division,
Institute for Security Studies
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It could probe
the truth behind
load shedding
and blackouts


